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The PRE FACE. 


HE Philoſopher could 
: | not ſee a man unleſs he 
hear him ſpeak. Loguere 
ut dideam; Speech is the Index 
of tue Mind, and the Mind only. 
diſcriminates the Man: For, 
although an Ideot who hath but 
the ſhape of a man, may with 
lence ſo hide his folly , that 
trangers to his Manners cannot 
liſcern him from a Sophiſter; 
Let, doubtleſs , Silence is the 
reatclt Enemy to Learning, the 
tave wherein oblivion buries 
he Parts and Knowledg of the 
raveſt ſpirits. 
" Wherefore Learned Saluff, 
rom this takes his Exordium; 
A 2 Ones 


T he Preface. 
Omnes- hommes qui ſeſe ſtudent 
preftare ceteris animalibu, ſum- 
ma ope niti decet, ne vitam ſilen- 
tia tranſeant, welutt pecora, 
Thoſe men who would excel 
Beaſts, ſhould labour that their 
lives might not paſſe in ſuch ſi- 
lence, as Beaſts do. It ſeems he 
deemed, that man little inferior 
to a Beaſt, who acted nothing 
to prolong his Memory; For 


this he held co be the duty of 


every man, ſaying, Quo mihi 
rectus eſſe videtur, ingenii quam 
virium opibus gloriam quærere; & 
quoniam vita ipſa, qua frummury 
brews eſt, memoriam noſtri quan 
maxime longam effiiere, In my 
opinion, tis far better, to ac- 
quire Glory by the Riches of 
Wit, then ſtrength; and be- 


me 
01 


cauſe our lives are ſhort off B. 


themſelves, we ſhould indea- 
your by Ingenuity, to cternize 
their memory. 

And 


th: 
he 
ſo | 


nd 


The Preface. 


And to effect this, Nulla dies Nulla dics 
Abeat, quin Iinea ducta ſupe it 3 ſine luna. 


No day ſho11d paſſe Over our 
heads, wherein wethould not 


act ſome memorable exploit: 


Men ſhould not live like Snai lg, 
never ſtirring out of theit Hou- 


ſes; but be active (1 nican not 


buſie - bodies in other mens mat- 
ters, but) in their own Call- 
ings, of which the wiſe Cato 
tells us, Exer) man ſhould give 
a reaſonable account; And if we 
believe che famous Seneca, Nihil 
eft turpius quam grandis nau ſe- 
nex, qui nullum habet vitæ ſue 
argumentum, quo dis fe vixi fle 
dicat, preter &tatem, Nothing 
is more unworthy, than an old 
man,who hath nothing to ſhew 
for his Antiquity, but a Gray- 
Beard ; who is no ſooner dead, - 
than forgotten, long before 
he is half rotten; yer who is 
ſo apt to deride the Endeavors 
4 A 3 of 


The Preface. 


of other men, as this antient 
Ignoramus, whoſe, wrinckles in 1 
his face, worn-out looks, and 1 
many years ſway more with the 
vulgar people, than all the Ar- 
guments of Law or Reaſom : , 

Jad Seneca been ſuch; a filenty 3 
ver haye been bleſt, with his ſo 
learged Works, And doubt 
teſs, writing Books S needfull 
in no Science moi e, than in the 
Law ; For withoue” bete 
how. would the Lawyers do 
for Arguments at the Barr, or 
Reſolutions at their Chambers: 
Whenee the Oracle Sir Edwars 
Coke. pronounces this , Ones 
debere Furts-prudentie libris camꝗ fu 
ponendis animum adjicere; That 0 
all men ought to addict them I 
ſelves to the Compoſing Books 
of Law ; ſome to the Reporting 
of the Judgments and Reſoluꝗ + 
tions of the Judges, who arq in 
Ley 


o 


fr, 


The Þ reface. 
Lex loquens;and ſome to the col- 
n lecting of theſe Caſes and Reſo- 
8 lutions, methodizing, and fitting 
them for ſome particular pur- 
poſe, as Littleton, Stazdford,Fitz- 
berbert, Crumpton, Perkins, Finch, 
uc. and indecd, moſt of the 
0 Law- Books extant, if not all, 
dſetting aſide the aro are 
110 nothing elſe, bur Collections 
all out of others. This 1 ſpeak, 
got in deto ation of them, in 
8 the leaſt; 15 r as tis equally, it 
not more Taborious ; ſo tis full 
Jas glorious, Judiciouſiy to cull 
Jout authentick Caſes, out of the 
Volumes of the Law (where 
ae) ſo many are no Law),and right- 
17 A fully 72 them in a particular 
=] Treatiſe, as tis to report the 
„ Jadgements and Reſolutions 
from the mouth of the Court; 
| for the Reporter is but the 
{Courts "Secretary , and Cook's 
** "4 Inſtitutes merit as much as his 
5 A 4 Reports; 


i 


The Freface. 


Reports; And Aſb's Tables, 
Fitzherbert, and Broots s Abridg- 
ment, are as uſeful as the Year- 
Books themſelves , of which 
kind. of Collections, one Ele- 
gantly thus breaks out, Qu qu;- 
dem beneficio, haud ſcio, aut alina 
aut legum Candi datis magis gra- 
tum, ant Ręipublicæ magts commo- 
dum, aut diving honoris illuflra- 
tionis 7&24 idoneum, vel cogitando 
zuidem conſequi, quiſquam poterit. 

hen which benefit I know not, 
whether any man can even ima- 
gine another, either to Law- 
yers more grateful, or to the 
Commonwealth more profita- 
ble, or for the illuſtration of di- cot 
vine honour more fit. For withſwri 
the leaſt labour, a ſmall-price,ſhi: 
and little time, they preſent youſall 
with thoſe Reſolutions, andftha 
judgments which lye ſcatte red f 
in the voluminous Books of theſmo 
Law; which would otherwiſeſcep 
8 coſt 


The Preface. 


oft much time, pains and char- 


of which publick good, tirſt 
gave life to theſe Endeavors of 
mine: Not that any one ſhould 
in the leaſt imagine; that I am 
ſo guilty of vain oſtentation, as 
to believe, that my. Parts or 
o-JAbtlitics | can, perform any 
4- ching in this kind, like other 
do men: No, Iyſe mihi nunquam 
t, Fadice me placui. 

t, I could never yet pleaſe m 
a- ſſelf with my own ee 
v eſſe are they worthy to pleaſe 
heſothers, havd equidem tali me dig- 
a · nor honore. Howeyer, ben 
li- conſider, that no man hath yet 
thſwritten particularly concerning 
e, this Subject, and of what gene- 
oufrall uſe it is, I doubt not, but 
ndfthat this Treatiſe will receive 
ed favourable conſtruction from 
hefmoft men, and a plauſible ac- 
iſeſceptation from others. 

—_ . : The 


d 


4 


ges, to find out. The thoughts 8 


The Uſe of 
the Book, 


The Prefuce. 

The nfe of it, is, ih amannenfs 
Epidemica!l;; fince mens Live 
and Eſtates are fubject to th: b 
Tryall per Pais, here ucmonſttq; 
hd ben i partieller, che r 
Riſers at Law, (eſpecially A 
turneys, Solicitors, Clerks, &c 
and all Favors, (ſor whole de 
rections it is of ſingular uſe) 4? 
chielly concerned herein. BA 
I will ttot'hang a Buh out, ff 
invite, and prepoſſefs rden 

pre 


ments, Pracat Htilitag. T 


* . 


fir which every ingenious Rea? 
der ſhalf gather out of it, wif" 
ſpeak mort for it, than the be 


Eulogical Preface. . * ja: 
And fot my on part, I prqel 
feſs my ſelf ro be Phelomathes8 
bur can plead no other -Ple$9* 
than Nut gal liy, to Polymathes, Eæ 
muſt confeſs, never any maſt 
took a Law-Book in hand, wit 
greater affection to it, than IN: 
and notwirhſtanding, the har 
favour 


The Preface. 

e Hvoured . » Which 
dome men caſt upon it, I recall 
by hink the ſtudy of the Law, — 
uche the moſt pleaſant Study in 
>hc World, And he which de- 
ighteth in the ſtudy of any 
ether Art or Science, muſt con- 
Aequently be delighted with 
\ 4 $his. For the knowledg of the 
BA, as Doderidge {aith, is moſt 
,- Sully ſtiled Rerum Dininarun 
10 humanarunnque ſcientia, and wor- 
ry. imputed to be the Science 
Nea Sciences for therein lies hid, 
wilde knowledg of cvery other 
be NLearned Science. 

So that he which gives him- 

elf to the ſtudy of Divinity, 

1G y here fill hinifelf with holy 

* 4A Ty — — — 
„ Laws: For, Lex eſt ſanctio ſan- p, 
* ba, jubens houeſta, & prohibens 8 
willentrarias; ſanctum ete nim oportet, 
an IId ße ſandlum depnitum. The 
gar Law is a holy Sanction, or De- 
nr cree, 


The Preface. 
cree, commanding things th: 4 
be honeſt, and forbidding t= 
contrarics :: Now the thing mu 
needs be holy, which by definſprc 
tion, is determined to be holy 
So that in this reſpect, ſais 
Forteſcue > men may well cat 
Lawyers, Sacerdotes, that is, g. 
vers, or teachers of holy thingſe 
For the Lawes being holy, P. 
followeth, that the Miniſte 
and ſetters forth of them, muſ#c 
be givers of holy things; anÞ'9! 
ſo by interpretation, doth 54 
cerdos figniſie; and donbtleſs ] 
he which duly conſiders tho 
Rules of Theology, which lie ſcaſum 
tered throughout the + wholſ 
body of the Law, muſt neec ch 
conclude our Lawes to bÞ tt 
Commentaries upon the Ol he 
and New Teſtament ; and do ta 
much bear the Image Legi Dm 
wine, that they may well be af} 


tributed to the Moſt High. * 
é 1 


The Preface. 


h4 The Rules of Grammar, Philo- 


= rounds of Logict, both from 
ohe Predicable, and Predicament, 
ale. and of other Arts, and Sci- 
cahces, ſo much abound in our 
g ooks, that the very reading of 
he Law, will make a man Aa- 
of any of thoſe Sciences. 
And ſince Rhetorick is Ars or- 
Aue dicendi, and conſiſteth of 
oſe two parts, Elocution, and 
Fonunciat ion. 
eſd How can we read in our 
ofbaw-Books, thoſe Learned Ar- 
caluments, Elegant Speeches, 
he 2005 ments pronounced with 
echt Eloquence of words and 
Fitter, and not conclude, that 
OlHbetorick is the Glory and ; 
o race of a Lawyer. Though | 
DÞpme (not gifted that way) 
ah ould perſwade us, that the 
w hath little relation to it, if 


T 


The Preface. || 
If any man be delighted inf; 
Hiſtory let him read the Boo 
of Law, which are nothing elſe ty 
but Annalls and Chronicles off” 
things dene and acted from yeat ; 
to year; in which every Caſe 
prefents you with a petite Hi 
ſtory ; and if variety of matret 
doth moſt delight the Reader; 
doubtleſs, the reading of thoſ 
Caſes, (which differ lie men 
faces) though like the Stars ii 
number, is che moſt ' pleaſant 
reading in the World. 
thought to have expatiateq..' 
my ſelf in this Eulogicall Com 
mendation of the Study of thy, 
Law; But when I conſider t þ | 
Glory of the thing it ſelf, . 
think. it but in vain to light t H 
Sun with Candles; and as nf, 
Arguments will perſwade on 
- toJove- againft Nature, ſo 4 
whom theratity of the Law 


ow. —_ - - _ * 
> Q — . = Po — 


felf cannot invite to ſtudy it 
wi 


The Preface. 


. v ill never be forced to it with 
Je fiſt of Logick, or other per · 
k Waſion: V\ hercfore tis now 
Ame to expoſe my felf. to the 
Menſure of the Reader, who. 
Þwaycs judges according to his 
7 e affection; for which: 
zuſe, if I was to chuſe Ay, 
Teader, I could 0 With 
n. Tuciliu, nod cn ig. 
11, negus ab 2 88 6 @ £ 3. 
wn (0771 ſims legs, q 140A . ark. - 
I intelli geren, by ME 7 75 er. 
%, quam ipſe de e. That this 
reariſe might not be read, of 
e moſt Learned, nor of thoſe 
ho are not learned at all, be- 
Fuſc theſe underſtand nothing, 
Id the others more perhaps 
an my ſelf. 
However, I put this Requeſt 
all, r ſi quid ſuperfluum, wel Braflen, 
peram poſs * „ in hoc opere li. 1. fo. i. 
en, ilud corrigant, & 
exendent, 


The Preface. 
emendent, del Conmoentibus ocu. 
li pertranſeant ; Cum omnia 

bere in memoria, & in nullo pec 
care, didinum ſit potius qua 
humanum: That if any thing 
be ſuperfluous, and placed amiſ 
in this Work, That they wil 
either correct and amend it, 
without carping connive at it 
ſince to remember to do al 
things right, and nothing amiſs 
is rather the part of a God, tha“ 
Man: wherefore let him w hic 
never offended, caſt the firlf'® 
ſtone. 855 


Ah. £A @a _ 
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To the Reader. 


ni 


vil 
1 
it Thought to have made 4 
af Table to this Baok ;, but when 
Is I confidered the particulars 
hal bereof were collefied under general 
il Heads, and Titles; and the mat- 
firlllers therein pointed to, with Mar- 
ginall Notes; I concluded to preſent 
„ onel) with the contents of the 
Chapters ;, Eut would adxiſe jou, 
not to rel) altogether, upon the view 
ef the Contents: For what you 
cannot ſiude there, you may perhaps 
Laa in the Chapters at large. 


(a) ERRATA. 


| ERRATA. is 
GC! Ome Errors have riſen from I 
A chePreſs;for inſftance,fo. 133. $ 
where D. is the laſt letter of the 

line in the Margent, add where 

the Treſpaſs was committed in the 

County of S. Likewiſe the falſe @ 
pointing in ſome. places, may 
ſcem to alter the ſence: as a 
comma being put for a Period, 
Cc. But the Reader having long 
fince eſpouſcd . Juriſprudence 
and thereof got Iſſue a good 
Judgment, is bound per Ia Cour- 
teſie dengleterre, to amend ,* or 
wink at ſuch miſpriſions. a. 17. 
line 19. for Cro. 2. read Cro, 1, J. 
P. 76. I. 3. add in ciwiitate Weſtm, 
next to Mai garetæ. p. 163. 1.11, 
for Aliens, r. Engliſb. p. 142. J. 1. 


Tr 


add in next be. fo. 2 Io. at the end 
of the Title of the 14. Chapter, 
it ſhould be, An Amercement af 
fered by the Jury, fo. 2 23. li. laſt,, 
for offered, read afferred, 


aff 


mmm 


: IF Sammary of the 


ay & ontents of each 
„ Chapter in this 
1 

0 Book: 5 

* — 3 
* . a - 
5 Cap. 1. Fol. 1. 

1. 47 He Deri vation of the word 


(Jury). The Daſinition, An- 
| tar and Excellency of Juries; 
by way of Preface. 


Cap. 2. fo. 5. 


Of an Iſſue; and the divers ſt orts 
F Tryalls thereof; and when 4 
(a) a Trydll 


The Contents; 


75 ll ſball be 2 Jury, and when 
wot : when by Certificate, hen 
by Battail; and when by an Alma- 
nack, c. What Ilae ſpall le 
firſt trzed per Pais; what ſhall 
be tryed Ly the court; and what by 
examination of the Attorney ;t 
Sheriff, r. 148 
'7 


| Cap. 3. fo, 14. 


Of a Venire facias; To whom 
it ſball le diredled; uhen to theo! 


Sl criff, wien to the Coroncrs, of 


when to El. iors, and when ti. 
Bayliffs. 14. 


Ae 


Cap. 4; fo, 38. | 


What faultt n the Venire facias 
ſoall ⁊ itiate the Triall, what not; 
when a Venire facias de novoter 
ſkall le anarded ; »hes ſeveralſſſtha 
Ven. Fac: When the Ven. fac. ſhallfſ6#: 
* be betwixt the pgrty, and « firanger 


The Contents: 


ene the Iſſue. ho may have 4 
enV cn, fac. 4) Proviſo, and when, 


„ ii, the Ven. fac. runs to have 
y be Jury 4ppear at Weſtm. though 
the Tryall (e ig the Country ; Of 
he #71: of Nilt prius, when firft 
given, when grantalle, when not, 
ad in what Writs of the Tales, at 
onſſcon mon Law, and t Stat. Where, 
theben the Trarſcript of the Record 
rs, NH the Niſi privs, arfſers from the 
U el, whereby the Plaintiff is non- 
ſutedy, he maj hade a Diſtringas 
de novo. . 


Cap. 6. fo. 64. 
14s i 
oth Of the number of the Jurors; 
vogerd why the Sheriff returns 24. 
Althengh he Venire facias menticus 
et 12, If he returns more or leſ, 
gen Exror ʒand of tic numler 12. 
to r 


The Contents; 


Cap. 7. fo. 68. 


who may be Jutots, who 10 


who exempted, and of their Quali 


Cap. 8. fo. 75. 


Concerning the Viſne;from wh 
plate the Jury ſball come, &c, 


Cap. 9. fo. 99. 5 


et 
... The Law concerning Challenfſ® 
ges, very neceſſary to be known off 
all men. TY 


4 
- 


Cap: 10. fo. 131. 


Of what things a Jury may i 
quire, when of eſpirituall, when ( 
things done in another Countj, or i 
another Kingdom ; when of Eſtaj 
pell, and where not; when of a man 
intent, &c. Cap 


7. 
as 
op 


eſ 
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Cap. 11. fo, I37. 


concerning Evidence to be given 

a Jury. hat Evidence will 
aintain the Iſſue, and what not. 
witneſſes, &c. 


Cap, 12. fo. 154. 
PS The Juries Oh; #hy colled 
cognitors in an Aſiſe, and Jurors 
x ava Of the Tryall per me- 
etatem linguæ; when to be 
ajed, and when gramtable. Of 4 
yall betwixt two Aliens, by all 
| ap Of the Ven. fac. per 
edietatem linguæ, and of Chal- 
ges to ſuch Jurics, 


Cap. 13. fo. 164: 
1 The Learning of general Ver- 
Bs, ſpecial Verditts, and V erditis 
oen court; and where the In- 
Ct ſball be taken by default, & c. 
ö Cap. 


The Contents, 


Cap. 14. fo. 210. 2 
How the Jury 042h: to demea 
themſelves, wilejt they conſiad 
their Verdict; when they may e 
and drink, when not; What mill 
demeanor of theirs will make th 
Verdiet vod; Evidence gi d 
them, when they are gone from t 
Barr, ſpoyls their Vera: For a 
the Court way fine them, and woeff |, 
the Juſtice may - carry them 
Carts, till they agree of their Ve. 
75 An amendment affected by i 
Ury. 7 


Cap. 15. fo. 224. 


What puniſbment the Law ha 
provided for Jurors offending ; 
taling reward to give their Ve 
a1, Of Embraccors. Decit 
tantum. aint: Serreral 
en Iurors. n hat Iſſucs they forfe 
and ef Judgment for friking 4 | 
ror in Weſtminſler, 
| Ca 


SPPDLOSPEDES 
2 err 
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5 Tryalls per path... 
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1 CAP. 6 
7 4 

he The Perhration of the Word 


G.) The Definition, Anti- 
7 quit and 22 of juries, 
Aby way of Prefacc. 


Urie (Jurata) cometh of the French 

woꝛd (Jurer. i.e. Jutate.) And meto⸗ 

nymically ſigniſteth in Law, thoſe 

bat 12 men who are ſwon-Jadges in 
_* Mitrers of fact, evidenced and debated, 
FA | Wicnefſes, befoze them: J call 
hem Judges, becauſe, as the Pleadings, 

IBF Serjeancs and Counſellors at Law, do 
erve only Ad illuſtf Fm 3 ('tis the 

Mroperty of the Court; Ius dicere.) So 

8 keſtimony of Witneſles, only illu⸗ 


nateth t ze Queſtion, Tig in the 
| V power 


Al 


Vid. Ca 
Jurie. 


ag. 125 


The Antiquity 
and excellency 
of Jurics, 


() Cem. upon 
iti; fol. 
155. v d. lib. 
3. 8. Preface. 


Le nib. verb. 
Cen tuxia. 


Tryalls per pais: 


power of the Jury to determine ty; 
fact, upon an Evidence Pro, and Co P 
Accoꝛding to thoſe common Adagei U 
Ad queſtionem Juris reſpondent Judicay q 
Ad queſtionem facti reſpondent Jun m 
tores: Though, as the judgment of it 
the Court ought to be guided by t L 
Law; So, is the Verdict of the Jun m 
by the Evidence. ; 


I will but only dip my pen tintg] tr 
trat fathoml:\s depth of pꝛapſeg C 
which belong to tte right aſe of Jurieg] th 
Thoſe ſilver dzops which flow fron ſt 
their Eulogies, would ſor: down ve 
(and ſo make barren) the moſt fruitki U 
Author, even with redundancy of mat C 
ter: Such Howres muſt fall into th] th 
Ocean; they cannot be received, i be 
ſuch ſmall rivulers, ag J Heve conf cri 
traced my ſelf to. Their Antiquity p20} w. 
claims them venerable, Foy (as (1 In 
Cook deſires you ) hear what the Lay dr 
was befoze the Conqueſt, In 
gulis Centuriis Comiria ſunto, atque | 
betæ conditionis viri duodeni tate ſupt 
riores, una cum præpoſito ſacra 
nentes juranto. &c. And Cambden (in hi 
Bzitannia page 15 3.) Copreeet 
Polide 


Tryalls per pais. 


ll Polider Virgil, ſaying, Whereas Polido2 


Uirgil wriceth, that Milliam the Cons 


2 quero2 firſt brought in che Tryall by 12. 


men, there is nothing more uncrue ; For 
it is moſt certain and apparant, by the 


m Lawes of Etheldzed, that it was in uſe 


many yeats before, c. 


Their generall uſe (being the only The uſe of 
tryers of Choſes in fait, almoſt in all Irie. 
Courts tbꝛoughout England) ſpeak 
them a publique good; And what an- 


ſwer hall J make to the Pꝛinces, 


nf vehementer Admitor. (3.) Uidelicet, (3) Fortiſceut 
s Wherefo:c are not Juries uſed in other *. 28. 


Countries, if they are ſo god But 


that of Forreſcue, the Learned, who 
beſt could tell, Scil, That other Coun- 


tries can ſtarce p2oduce one jury, ſo 


well accompliſhed with Wealch and 


Ingeny , as one County, nay one Hun- 
dted, can in England, 


But not to dwell in the Porch of 


& Floriſhes, J will addreſs mp ſelf to 


the Gravity of the Law, where yon muſt 


idk 


not ſo much erpea the flaſh of Rheto- 


rick, as the light of Reaſon; No, the 


Law knowes beſt how to expꝛeſs her 
5 2 felf; 


| 
[ 


(4)Finch.ca, 3. 
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ſelf, in her own termes, wherekoꝛe all 
other Sciences mult learn, with reve- 
rence, to keep their diſtance,” And (as 
the Golden Finch (4) ſings) be glad ts 
have their ſpatks, raked up in her 
Afhes, ſs.” 


And ſince an Iſſue is previous , and 
the matter of a tryall, J ſhall firſt 
give vou the deſcription thereof , and 
then touch upon the ſeveral Tryalls 
allowed by the Law, koz diſcuſſisn of 
the truth, 


Tryalls per Pals. 
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CAP. II. 

— Of an Iflue, and the divers ſorts 

d of Tryals thereof: and when a 

ls Tryal ſhall be by a Jury , and 

of when not; when by Certificate, 
when by Bartail, and when by 
an Almanack ; what Iſſue ſhall 
be firſt tryed, Per Pais; what 
ſhall be tryed by the Court; and 
what by Examination of the 

- Atto-ney, Sheriff, Cc. 5 


gle certain and materiall point, 15. 
illuing out ok the Allegations, and Omnia unum 
Pleas, of the Plaintiff and Defendant, aliquem ſorti- 
conſiſting regular ly upon an Aﬀirma- untur exitum, 
tive, and Negative, to be tryed by 12 ll. len parri- 
ſpeciall, as where the ſpectal matter is nandum, 
pleaded, oz 5 as in Treſpaſs, Finch,Epiſtle, 


3 Not 


La exitus, ſaith Cook (5) is a . 


| Tryall, 


to part, and 
Iſſue to part, 
| though it is 
| beſt way to 
| give Judgment 
upon the 94 
io juris firſt, 
ma try the 
| qurſlio facti 

|" Grſt, at their 
| diſcretion, 

r Inſt. 72 125. 
Tach. 4. 


Note, that up- — | 
| ona demurrer £2 Exception, For Cvilibet in (va 
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not guilty : in Aſſiſe, nul torr, nul diſ- 
ſeiſin, &t. And as an Jſlue naturall 
cometh of two ſeveral perſons, ſo an 
Tue legall, iſſueth out of two ſeveral 
Allegations of adverſe parties. 


And to give you like wiſe his De⸗ 
ſinition of Tryall, It ts to finde out, 
by due examination, the truth of the 
point in Iſfue oꝛ queTion between the 
parties, whereupon Jungment map 
be given; And as the queſtion between 
the parties is twefold, ſo is the Trpall 
thereof; Foz either it is queſtio juris, 
(and that ſhall be tryed by the Jadges, 
either upon a demurrer, ſpetcial Verdict 


arte petito eſt Credendum, et quod 
quiſque noverit in hoc ſe exercear. 


Oz it is quæſtio facti, And the 


tryall of the fac is in divers ſo2ts; 
Fir ſt, chiefly, and moſt commonly, by 
a Jury of 12 men, (of which kind of 


yer the Court Tryall, my intention is pꝛincipally to 


treat in this Bak.) But becauſe it is 
receſſary to be known, that there are 
many wapes, allowed by the commen- 
Law, to try matters of fac, beſides 

this 
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this by Juties: J will here repeat ſome 


of them; And fo2 this, firſt hear the 


Oracle, who tells you, (+) that he (5) 1 Com, 
read of ſix kindes of Certificates, al- 10l. 74. 


lowen for Tryalls; by the Common- 


+ 


1, The doing of ſervice by him Tryalls by 
that holdeth by Eſcuage in Scotland, Certificate. 


was to be tryed by the Kings Marſhall 
of his Army, Per ſon Certificat en eſ- 
eript ſouth ſon ſel 4 ſerra mis a les 
Juſtices, ſafth Lictlecon. 


2. Ik it be alleadged in avoydance 
of an Dutlawzy. that the Dekendant 
was in pꝛiſon, at Burdeaux, fn the Ser⸗ 
vice of the Maior of Burdeaux, It 
thall be trred hy the Certificate of the 
Miier of Burdeaux, | 


3. Foz matters within the Nealm, 
The Cuffom? of London ſhill be Cer- 
tified, by the Maior, and Aldermen. by 
the mouth ol the Recorder, vide ap2es 


17. 


4+ By the Certificate of the Sheriff, 
upon a Tit ts him dire ged, in caſe 
3 4 of 
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of Pꝛiviledge, ik one be a _ 02 
fozreiner. 


5+ Tryall ok Necoꝛds, by Certifi- | of 
cate of the Judges, in whoſe Cuſtody tt 
trey are by Law. All theſe be in tem: 
P02 all Caules. 1 


6. In. Cauſes Ecolefiadtical, as 
loyalty of. Marriage, general Baſtar- Þ of 
dy, Excommengement , Pꝛokellionz] di 
Theſe and the like are regularly to be pz 
tryed by the Certificate of the Ordinz- | #1 


ry. apꝛes vide 16. DO. 
f tt 
Records. 7+ Matters of Record ſhall be tr ped pe 


by the Record it ſelf, and not per Pais, $10 
Why there And koz this Reaſon, i n pleading; of th 
needs no viſue, Letters Patents, the place nœd not be Fi. 
where Letter: alleadged, where the Letters Patents IM 
- a others were made, becauſe the Dekendant T 
wiſe in plead- Cannot plead nul tiel Record, but mult pa 
ing Deeds. plead, non conceſſit, and then the Jury les 
12k ſhall come from the place where-the he 

Lands lie. Vide, li, 6- fo, 15. 1 Com, at, 

117.260, Plo. Cow. 231, But upon {bo 
__ a Non eſt factum pleaded to a Deed, 
E there muſt be a place alleadged where 
the Deed was made, becauſe om bet 
the 


ere 
ih 
the 
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the Deed, as to the matter of Law, be 
tryable by the Court, vet) the ſealing 
and delivery thereof, and other matter 
of fact, mult be tryed by the Jury; ſo 
that in this caſe of a Deed, there is a 
Tryall per Pais, and by the Court. 
1 Com, fo. 3 5. vide apres.18, 


3, A Peer of the Realm, 1,e, a Lord 
of the Parliament, ſhall upon an In⸗ 
dictment of Treaſon, oꝛ Felony. miſ⸗ 
p}iſton of Treaſon, and miſpꝛiſion of 
felony, be tryed by his Peers without 
Dath, 1 H. 4. 2. But in an Appeal at 
the Suit of the party, he hall be tryed 
per probos & legales homines Juratores, 
10 E. 4. 6. &c. becauſe that is not 
the Kings Suit, but the parties. Uide, 
li. 9. 31. Le caſe del abbot de Strata 
Mercella. And in a Premonire, his 
Trpall hall be per Pais. Bolſtr. 1. 
part 198, Dutchelles, Counteſ- 
ſes,02 Barronelles, although married, 
ſhall be tryed, as Peers of the Realm 
are, but ſo ſhall not Biſhops and Ab- 
bots, Stam.153. 20 H. 6.9. 


9. The Cuſtoms and nſages of e- 
verp Court fhall be tryed 


— 


Peers. 


Cuſtoms of 
Courts, & c. 
by the tryed by the 
Judges Judges, 


| Judges of the ſame Cout, if they are 


Judges; Uide 1 Com, ko. 56. And in 


Bulſtr. x part 
x37. 
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pleaded in the ſame Court, ib. and 
many other things are tryed by the u 
Judges, as the reaſonableneſs of a fine Jl 
of an offender. o2 upon ſurrender of a 
Copy-hold Eſtate; and ſo it is of Cu- 
ſtomes, Services, and alſo of the 
time that a Tenant at will ſhall have et 
to carry away his Gods: And theſe 
Cafes come under the Rule, which 
makes matter of Law to be tryed by the 


ome Caſes viatter of fac ſhall be 
tryed by the Judges, as if the Plain- 
tiff appear by Attozney in Court, and 
then the Defendant pleads that them! 
Plaintiff is dead; Ik one appeares Pu 
and ſaith, that he is the Plaintiff, whe⸗ n 
ther he is, oꝛ not, ſhall be tryed by then 
Judges, li. 9.30. So the non⸗age of an 
Infant, generally, and Maihme, by 
enſpection of the Court, But ue 
many Caſes , Inkancy ſhall be try 
per Pais, as if an Jnfant appear 
Attoꝛnep, in Error, tl is ſhall be trye! 
per Pais, Ii. 9.21, and ſoit is in an & 
tate prooanda, * I; 


. 
no 
10. Thert Dr 
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eto. There are many Tryalls al- Tryals. by 
d | lawed by the Common Law, by Wit« y/icneges. 
* neſſes onely, without a Jucy, as of the 
e lie and death of the Husband in 
a Dower, ſo the prof of a Summons, 02 
1- the Challenge of a Juror, muſt be tryed 
by Mi and regular ly, the pzof 
ught to be by two oz thee Witneſ- 
, 1 Inft, 6, and divers other things 
rut be tryed by examination of the 
arties and Witneſſes, as the Tryall 
by Wager of Law, ec. Finch 423. 


11. Duke oz no Duke, Earl 02 nd Dukes, &c. 
rl, Baron 02 no Baron, ſhall be tryen _ 
Wy the Kings Wit. lib. 5. 3 5. lib. 6.53. 
but Dutcheſs o no Dutcheſs, cc. by 
Marriage , ſhall be tryed per Pais, be- 
aſe the marriage is matter of fac, 


tz. Jt a Plea del alien nee, the | 
nh=gue between the King, and the So- League. 
rain of the Alien, ſhall be tryed by 
e Recap of the Chancery, fo2 every 
gue is of Recoꝛd. lib.g.32. * 


17, Ik a Mannor be ancient demene, 

not e Tt ſhall be tryed by the Bank Mannour. 
eri Doomeſd y, which is in the Exche- 
quer. 
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quer. But whether certain Acres bei ſti 
parcel of ſuch a Mannoꝛ, oꝛ no, it ſhal 
be tryed by the Country, ib. 


Courts not of 14 The p2ocedings of a Court 
Record, which isnot of Record (as the Coun 
Court, the Pnnd2zed Court, the Court 
Baron, &c. tall be tryed by thai 
Country, and not by the Rolls of th 
Court, becauſe-they are no Reco}? 
ib. Co, Lit. 117. b. 


Wills and Ad- 5 Whether the Ordinary co 
mini itration. Mitted Adminiſtration to the Plain tina 
58 oꝛ whether the Teſtament was p20velÞy ; 
bekoze the Ordinary, oꝛ whether ſuch t 
Will, be the Mill of the party , 08021 
whether he dyed inteifate, oz not - I 
all theſe Caſes, the tryall hall be pate 
Pais, becauſe probate of Mills, an 
Conſtituting Avminiſtrato2s, did nuf 
belong to Eccleſiaſtical Judges originahÞit! 
ly, but were given to them of Latter ] 
But the tryall thereof is left to thÞ44, 
Common Law, and was not given nt. 
them, lib, g. 3 2.40. 
| I 
Plo, Com.267, 16, In an Aaion upon the Caſe foſeal 


Saccial Ba calling one Baſtard, the Defendant jo k 
ſtardy. ; : {fi 


- 
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bei ſtifed that the Plaintiff was a Baſtard; 
all and it was awarded that this ſhould 

be tryed per Pais, and not by tle Or- 

inary, Hob. 179, Devant. 6, And ſo a 
:Mplea that the Plaintiff was bon at 
aach a place befoze marriage, this is 
ur{{pecial Baſtardy, and ſhall be fryed per 
tips. Plo. 14. Dyer 89. 


the 
N17. When an FTue is taken, whe- 
her a Cuſſtome oz ns Cuſtome in Lon- 
lod, Ik the Maioz, Commonaltp, and 
on Citizens be parties. oꝛ intereſſed in the 
tifWcion , This Cuſtome ſhall be tryed 
weſſhy a Jury, and not by the Certificate 
iche the Maior and Aldermen, by the Re- 
„order. Hob, 85. Day and Savadges Caſe. 
\ IPevanr.3. Stiles 137. Moor 871. vide 
e peÞpres tit. Viſne. 
= A f Record b t 
nu 18. A matter of Record be ing mix _ 
inüpith a matter of fact, ſhall be tryed _ hong 
lat Pais, and not by the Retoꝛd. Hob. with ans 
ot. Peter and Staffords Caſe, De- of Fag. 
£n ine, To 


Cuſtoms of 
London. 


19. In Tits of Right, and Ap- Tryalls by 
ſe foſeals that touch like, Tryall may be Battail. 
it joe Battail, 02 by Jury, at the Deken⸗ 
it dants 


Tryalls per Pais. 
dants choice; The Barraile, in a Wi 
of Right, mult be by Champions, (w 
mult be Fremen.) But in an Appes 
it muſt be in pꝛoper perſon, T 
Champions, in a Wyzit of Right ar 
not bound to fight longer than until 
the Starrs appear; and if the Char 
pion of the Tenant can defend hin 
ſelf untill then, the Tenant fhal 
7 The Judges of the Cour 
of Common Pleas , are Judges of ti 
Battel, in a Mzit of Night; and t 
Judges of the Kings Bench in at 
Appeal of Felony ; It ſ&@ms-they fade 
dom oz never killed one another in: 
this trpall of Battel, fo2 their Meß 
pons were but Batwones, and he ti 
was vanquiſhed, was pzeſently uz 
Proclamation made, to acknowledg 
bis fault, in the Audience of ti 

eople, oz elſe to cry Ctavent in 
name ok Recreantiſe, &c. and 
this, Judgment was to be given, al 
after tits the Recreanm ſhould amitte 
ſiheraw legem, that is, ſhould becon 
infamous, &c. 2 Inſtitutes 247. Find 2 
421. lib, 9. 21. Mirror of Juſtice 1605 
162, &c, I loſt, 294. 


20. 
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20, In a Wit of Diſceit, upon a Recovery 

i Recovery by default, The Tryall un dank 
Hall be, Ik the Judgement was given 

upon the Petit Cape, by the Summoners, 

Jf upon the Grand Cape, by the Sum- 

A moners, per nors, oz vetors, and not per 

I Pais 3 So if a Recovery by default in a 

wlll ceall Acton be pleaned, to which the 

mJ other ſaith, Nient Compriſe, this ſhall 

not be tryed per Pais, but by the Sum- Nient Com- 

moners and Veiers, tb, 9,22. priſe, 


21, In debt upon a ümple Con- Wager ef 

tract, Detinue, c. The Tryal map Lan. 

\ (oibe by Wager of Law, oꝛ per Pais, at the 

r FOekendants Election, But when the 

Dekendant wageth his Law, he ought 

d bzing wity him eleven of his 

RNeighbozs, who will avow upon their 
Math, that in their Conſctences he 

* tMatth true, ſo as he himſelf mult be 

pon de fidelitate, and the eleven de 

redulitate. Ib. Finch 423. and 1 Inſt. 

wg. you may read excellent Learn- 

itteſſing concerning this Tryall, 


22, Ik piofeſſion be denped, it hall prorcGon: 
e tryed by the Court Chniſttan; But 
the time cf the Profeſſion be in a” 

chi 


— eas — an > 
— — 


Inrollment. 


Appearance. 


Sheriffe. 


Admiſſion, c. 


Plenarty. 


Lib. 6. 49. 
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this ſhall be tryed by the Country, 
lib. 4. 71. So though an Jnrollment, 
oz other matter of Reco2d, cannot be 
tryed per Pais, yet the tim? when the 
Jnrollment was made, may be tryed 
per Pais. So whether the party ap. 
peared in ſuch a Coutt, oz on ſich a 
day, &c, ſhall be tryed per Pais. Cro.,z, 
part. 131. So whether one was Ohe⸗ 
riff ſuch a day oꝛ not. Cro. 1. part,421, 
Admiſſion, Inſtitution, Plenarty, and A. 4 
bilicy of the Parſon, ſhall be tryed by the z 
Biſhop. But Jnduction ſhall be tryed th 
by the Country, and ſo ſhall Avop. fh 
dance by reſignation, Dyer 229. MootY yy, 
61. and voyd, o2 not voyo ſhall leg. 
tryed per Pais, 1 Inſt. 344. And Ple-fg, 
natty, if the Clerk be dead, Mirror d the 
Juſtice 324. li. 6. 49. The Cauſe of Ba 
refuſal of a Clerk by the Biſhop, ſhallſ n 
be tryed by the Metropolitane, if tir pr 
Clerk be living; but per Pais, it he br 
dead, 1.5.58. 


| 
{ 
] 
c 


2 

22. An Ideot, found ſo froin his * 
Nativity by Office, may come in per the! 
ſon in the Chancery, befoze the Chang, 
cellor, and pzap that bekoze him, amg 
ſuch Juſtices oz Sages of the Lau 
whit) 
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which he ſhall call to him (who are 

talled the Councel of the King), he 

be map be examined, whether he be an 

he 1deor, 02 no; 62 by his friends he may 

ed ſue a Ait aut of Chance: y, retoꝛnable 

P- FF there, to bzing him into the Chancery, , 
| TY lbidem Coram nobis, & concilio noſtro 

„3 cxaminand, lib. 9. 3 1. 


21. 24. If it be in queſtion, whether 5 
A. the Sheriff made ſuch a reto2n oz not, Sheriffe, 
the It ball be tryed by the Sheriff if whe⸗ 

Yea ther the Underſheriff made ſuch a Re- 

op. tozn 02 not, it ſhall be tryed by the 

00 Eunderſberift ; It the queſtion be, whe- 

„ ther ſuch a one be Sheriff, oz not, Jt 

le. chall be tryed by the Examination of 

UF the Sheriff, pet he is made by Letters 

of Patents of Recozd,. and therefo2e it 

jall may be tryed by the Reco2d, ib. Cro,2, 

UB bart, 421. 


25, Ik an Approver ſay , that he oye: 
Commenced his Appeal befoze the Co- | 
toner per dures, this ſhall be tryed by 
the Record of the Coroner; and if it be 
kound that he did it without dures, he 
ani be hanged, ib. Corone br.75. 
me C 26. The 


his 
wy 
"= 
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Statute. 


Eſcheater. 


Certificate. 


Meſſenger. 


Peat Cape. 


this hall be tryed by the Exam inati 


Tryalls per Pais. 

. The Trpall, whether a ScatuteÞ 5 
ſhewed befoze, be the true Statute 9 ; 
not, ſpall be by the Examination of th! p 
Maior, and Clerk of the Statutes, whit | 
tk the Stature, and not per Pais, i 
whether a Statute hath two Seals: 


not, {all be tryed per pais, Leon.1 pan f 
228,229, C 
7 

27. In Aſſiſe the Tenant lauer. 
that the Lands were taken into t y 


Kings hands, this ſhall be tryed h. 
the Examination of the Eſcheator. th 


fo 

28. Ik one in avoydance of an Ou a: 
lawry, elledge thot he was in Pꝛilq ru 
at Burdeaux, ulcra mare in ſervitio M ſu 
Joris de Burdeux, this ſhall be tryed b pe 
the Mator'sCertificate;and in ſuch lk} jt 


Caſes, other Tryals ſhall be by ti 11 
Certificate of the Marſhall of the Hell f. 
and by the Captain of Calice, and all 
by Pellenger, of a thing done beyos 


Dea. Ib. T 
; 0 

29. At the Petit Cape, the Tenn ed 
laid that he was impziſoned 3. dau mur 
befoze the default, and 3. days akte u 


Tryalls per pals: 
of the Attoꝛney; Nienc Attach. per 15. 


ley. Ib. 


19 


jours in Aſſize ſhall not be. tryed per Bayley. 
pais , but by examination of the Bay- 


20, Jt ſeems an Almanack is ſo in⸗ Almanack; 


fallible, that it hath countervailed the 


Uerdic of a Jury, Foz in Erroz of a 


Judgment given in Lynne, The Er 
ro aſſigned was, that the Judgement 


vas given at a Court held there on the 


roch day of Febtuary, 26 Eliz. and that 
this dap was Sunday, and it was ſo 
found by Examination of the Alma- 
nacks of that year , upon which it was 
ruled, that this Examination was a 
ſufficient Trpall, and that a Tryall 
per pais, was not neceſſary, although 


Jit were an Erroz in Fact; and ſo the 
Judgment was reverſed, Cro, 1 part; 
j laſt pub. fo, 227. 


21, In ancient times there was a 
Tryall in Crpminall Cauſes called 
Ordalium, ko; upon Not guilty plead- 
ed, the Defendant might put himſelf 


upon God and the Country (as ts the 


uſe at this day )o2 elſe upon God only, 
| C 2 ans 


Ordeale. 


Eattail. 
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and then if be was a Freman, he was 
to be tryed per ignem, that is, he was 
to palie ober Noven vomeres 1gnitos nu- 
dis pedibus, àud it he was not hurt by 
this, then he was to be acquitted, o⸗ 
therwiſe condemned: and this was 
call d Ju.icium Dei; But it he was a 
llave, then his Tryall was to be per a- 
quam, and that divers wayes, which all 
appear in Lambatd, verbo Ordalium. 
Fꝛom whit kinde of Trpall, J p2e- 
ſume we ſtill retain this ex pꝛellion of 
an innocent perſon, That he need not 
feare fire or water: This manner ak 
Tryall was firſt prohibited by the 
Cannons, then by Parliament: The 
Trpoll by Bartail is likcwiſe pꝛohibi⸗ 
ted ky the Candons. but not by Parlia- 
ment. as yeu may read in the ninth Ne⸗ 
pozt, fo. 32. and in the Autbozities 
there cited, which J therekoꝛe omit to 
recite here, (th. ugh J have the Boks 
by me) and o in this whole Treatile, 
where J refer you to a Bok , J thall 
not ſet down the Authozities cited in 
that Bak, which will avoid pꝛo⸗ 


32, Whei 


— — 


1 
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32. When the matter alleadged, 

ertendeth to a place at the Common 

Law, and a place within a franchiſz, it * 


ſhall be tryed at the Common Law, 
I Inft, 125. 


33. All matters done out of the 
Realm of England, conceruing Mar, 
Combat oz Deeds of Arms, ſhall be 
tryed and termined b:fa2e the Conſta⸗ 
ble and Marſhall of England, befozc 
whom the Tryall is by TAitneſſes, o; 
by Combate, and their pzoceding is 
ac coꝛ ding to the Civil Law, and not by 
the Dath of 12. men, 1 Juſt, 74, 261. 
Chrrefoze ik the Kings Subject be 
killed by another of his Subiects in a- 
ny kozraign Country, The Wife 02 
Heir of the Dead, map have an Appeal 
bekoze the Conftable and Warſhall, 
who ſentence uvon the teſtimonp of 
Tit elles oz Combat. ib. So if a min 
be wounden in France, aud dye thereof 
in England. ib. 


Martiall Af. 


tairs. 


Wirnefics or 
Combat. 


It is woꝛthy our obſer vation, to Whar fue 
take notice w:en there are ſeveral Iſ⸗ ball be firſt 
ſues, which of them ſhall be firſt tryed: tryed, 

C 3 nd 


Laich, 4 


Damages: 


| Plea to the 


Wit. 


| Plea te the 
hole, firſt 


tryed, 
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And fox this you have already heard, 
that where Iſlue is jopned koz part, 
and a Demurrer koꝛ the Refidue , the 
Court may direc the Tryal of the 
Iſſue, oz judge the demurrer firſt}, at 
their pleaſure, though by the opinton 
of Dodetidge. It is the beſt way to give 
Judgement upon the Demurrer firfk, 
b: cauſe when the Iſſue comes aftcr- 
wards to be tryed, the Jury may al⸗ 
{c{s damages fo2 the whole. | 


In an Action againlf two, the one hi 


pleads in abatement of the Tit, the 
other to the Action ; the Plea to the 
nit ſhall be firſt tryed, fo if that be 
found, all the whole zit ſhall abate, t 
and make an end of the buſineſs; fo? 
the Plaintiff ought not to recover up- 
on a falſe Writ, 1 Inſt, 125, 


Jn a Plea perſonall againſt divers 
Defendants,the one Defendant pleads 


in barr to parcel, 02 which extendeth, Ii: 


onely to him that pleadeth it: And 
the other pleads a Plea which goeth 
to the whole: the Plea. that goeth to 
the whole, (that is) to both Deken⸗ 

| dants; 


{ 
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dants, ſhall be firſt tryed, becauſe the 
t, Bother Defendant ſhall have advantage 
he thereof; Fo2 in a perſonall Action, 
he the diſcharge of one, is the diſcharge 
at of both. 


ve! As fo2 example if one of the De⸗ 

ſt, ffendants in Treſpaſs, pleads a Re. Keleaſe. 

r- Fleaſe to himſelf(which in Law extends 

l= to both)and the other pleads not guil⸗ 

„ (wich extends but to himſelf;) z 
it one pleads a Plea which excuſeth 

ne [himſelf onelp, and the other pleads 

he Janothzr Plea which goeth to the 

he whole, the Plea which goeth to the 

be hole (hall be firſt tryed; for ik that 

e, [be found, it maketh an end of all: And 

o the other Defendant ſhall take advan- 

p- tage hereof, becauſ? the diſcharxe of Diſcharge of 
de, is the diſcharge of both. But in one diſcharg- 
aPlea reall it is otherwiſe, fo2 every h boch. 

rs [Tenant may loſe his part of the Land; 

vs As if a Præcipe be brought as Heir to 

his Father againſt t wo, and on? pleads 

a Plea which extendeth but to himſelf, 

and the other pleads a Plea which 

frtends to both, as Baſtar dy in the De⸗ 

man dant, and it is found fo2 him, yet 

C 4 the 
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the other Iſſue Ghall be tryed; fo2 he 
ſhall not take advan age of the Plea 
of the ot ec, b2cauſe one Joyn: 
tenant may loſe his part by his * 
plea. ib. 


CAP. III. 


FSE 


| Of a Venire fatias; To whom it 
| ſhall be directed; when to the 
| Sheriff, when to the Coroners, 
| when to Eſliors, and when u 7 
| Bayliffs, i 
| 

| 


H aving given you the Epitome 6 
of what Trpals are allowed by 2 
t Common Law, and what ſhall k “, 
tryed per pats, and what not; we ſhallfſ z4 
1"w a, ply our (elves moꝛe particular . 
lp ta the Tryal by Juries : And ben ,,, 
cauſ? a Venire facias is the toundationſ , ; 
| and Cauſa fie qua non, of a Jury; (J 
| meane in Civil Canſes ; foz in Crimi- 
| nalls, as upon Indiaments, the * 
9 


ul. 
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of Goal Delivery, give a general Com⸗ 
mand to the Sheriff, to cauſe the 
Country to come againſt their coming; 
and take the Pannels of the Sheriffe 
without any pꝛoceſs direged to him, 
yet pꝛoceſs may be made againſt the 
Jurp, though it is not much uſed, 
Stamford, Plees del Corone,1 55.) J will 
firſt recite the Nit, in cerminis, the ra⸗ 
ther, becauſe J intend to oꝛder my 
Diſcourſe, acco2ding to the method of 
the Wit, : 


Rex &C. Vic. B. Salutem. Precipi- Venice facias, 
mus tibi quod venire facias Coram 


ſuſticiariis nottris de Banco apud 
Weſtm. tal: die, duodecem liberos 
oy legales homi nes de dicenet. de C. 
Quorum quilibet habeat quatuor li- 
bras terre, tenement. vel reddit. per an- 
num ad minus, per quos rei veritas 


| melias ſciri yaterit; Et qui nec D. E. 
L F. G. aliqua aſſinitate attingunt; 


Ad faciend. quandam Tur, patrie 
imer partes predict. de placito, c. 
ſuia tam 1dem D. quam predict. F. 
inter 
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inter quos inde conteatio eſt poſuer. ſe 
in Fur. illam. Et habeas Ibi nomi n 


Fur. illorum & hoc breve T. Ofc. 


This is one of thoſe Latine Letters, 
(as Finch termes them, fo. 237.) which 


the King ſends with Saturation, to the hei 


Sheriff, But withall Commands him, 
that he cauſe to come twelve fre and 
lawful men of his County, to reſolveFi 
the queſtion of the fact, in diſpute be, 
twzen the parties, upon the Jſlue; and 
it is a Ju zicial Wit, iſſuing out of 
the Reco2d, koz Plaintiff oz Defen- 
dant, after they have put themſelves 
upon the Country: fo2 upon the words 
Et de hoc ponic ſe ſuper pattiam, by the 
Defendant , Dꝛ, Et hoc petit quod In- 
quiratur per pattiam, by the Plaintiff, 
and Iſſue jopned thereupon, the Court 


awardeth the Venite facias, vid. Ideo Þz. 


fiat inde Jurat. 


And firſt, yout \ it is directed Vice 
Comiti, i. e. to one who is Vice Comitis, Ii 
and hath the Regiment of the Cottnty, Fi 
inſtead of the Earl of that County, to 
wham once it did belong: As we are 

taught 
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ught in the Mirror, Cbap. 1. Sed. 
il. That-it appeareth by the Ozdi⸗ 
ance of ancient Kings bekoꝛe theCon- 
eff, That the Earls of the Coun⸗ 
es had the Cuſtody oꝛ Guard of the 
dunties; and when the Earls left 
jeir Cuſtody oꝛ Guards, then was the 
uſtody of Counties committed. to 
iſcounts, who therekoze are called 
ve Fice Comites. 


on. Þ 


4 


What great Repoſe and Truſt both What Traſt 
e King and Laws put in this great in e Serif. 
kfcer, The Oꝛacle tells pou, 1 Inſt. 
68. That he is Shireve, that is. p'z- 
tus Comitatus, Governour of the 
dunty; Foz the wozds of his Pas 
t be, Commiſſiwus vobis Cuſtodiam 
ff, Nomitatus noſtri de, &c. Ann he hath a 
rt Mieekold Cuſtody, triplicem Cuſtodian, 
eo . firſt; Vitæ Juftieiz, fo2 no Suit be- 
ins, and no P2oces is ſerved but by 
he Sheriff , And he is to return indif- 
ice Ftent Juries for the tryall of mens lives, 
tis, Iiberties. Lands, Geods,&c. Secondly, 14 
ty, Fitz Legis, he is after long Suits, an» 
to Nargeable, to make Execution. which 
are Pthe like and Zoul of the Law, 'Third- 
ly, 
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Iv, Vitæ Reipublice , he is P-inciphe 
Conſervator pacis, within the Conntiſſe 5 
which is the life of the Comm 
wealth, fo2 Vita Reipublicæ Pax. 


To whon the Pet notwithſtanding the heig 
1 and Latitude of this great Offic 
ausge. power and truſt, The Law adjudg 
£201 pill him in many Caſes not capable, ta 
ſo much as return a Jurp; Foz if 
be of kindzed by nature, oz of afftii 
by Marriage to any of the parties, 
(that I may ſay all, in a little,)if he 
not as indifferent almoſt in all reſyaſ de 
he is, whom the Law allows to be 
Juror, he ought not to meddle withiſi 
retozning of the Jury. But the Ven 
facias ſhall be directed to the Corone 
(62 to ſome of them, if the reũ due 
not indifferent) who in that Caſe 
vice, Vice Com. And ik the Corot 
Forteſcue, are not indifferent, then the Ven 
cap. 2.55 {hall be directed Ad 2 Electores, e d 
is, to two whom the Court ſhall chap 
: and deeme fit to retoꝛn the Jury; Ma 
Efliors, to the retoꝛn of thcſe Eliſors 02 Eſliof 
ab Eligendo, no Challenge will be 
Challenge. mitted, Bro, tic, Venite facias 14. 45 


5 


CY 


— 
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ipFhe Array; But to the Polles, 1 Toft, * 
un 58. Ik one of the Sheriffs of London Sheriff ef 
mu de a party, then the Venire may be di⸗ 

Feaed to the other Sheriff, If the Un- 
Per Sheriff be a party, yet the Venice 
gina be direced to the Sheriff, with 
fcYhis Proviſo. Quod ſab Vic. tuus in 
ein nullo ſe intromittat cum executione 
to ius brevis, 18 E-. 4. 3. 


fi Judicial Wits (ſay Cook and San- 
s, Pers, Plo. 74.) may be direced to the 
 hy(Coroners ; As the Venire facias, where 
pe he parties are at Iſſue; there, upon the 
behurmiſe of the Plaintiff, that the She⸗ Cocners 
chi if is his Cozen,and upon pꝛaper that 
ene Venire be direded to the Coroners, 
oneF9} avoydarce of his own delay that 
e night vappen by the Challenge of the 
ſe Ruray, The Defendant ſhall be cra- 
ronFiuned whether it be true, 02 not, and 
end be confeſs it, then the Venire ſhall 
tie awarded to the Coroners; fo2 then 
chFappeares to the Court by the Ocfen- Examination 
Mats confeſſion that the Sheriff is : 
lioſhet indifferent; But if the Defendant 
be Mentes it, then the pꝛoceſs ſhall be a- 
asWarded to the Sheriff, becauſe the 
. Sheriffs * 
E. 
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Sheriff's Authozity and p2ofit ſhi 
not be taken away, without cauſe z 
parant to the Court; But if the Di 
fendants will alledge any ſuch 
ter, and p2ay a Venire facias to the 
roners, there the Plaintiff ſhall not 
examined, neither ſhall ſuch allegat 
ons be — — „ becauſe delapes a 
fo2 the Defendants advantage, and 
— Defendant may challenge the Jury fi 
« Penire facias this Cauſe, and ſo is at no p 


to the Soro - judice. 
ners. 


And ſe in term. H. 3. H. 7. fo.5. pla 
ule, In aquare Impedit, where the L 


kendant <2wed how the Sheriff 1 
Cozen to the Plaintiff, and p2ayedFtut 
Unit to the Coroners, but it was wiſthe 
nyed him upon the ſame Reaſon, Fi 
tit. ſuggeſtion placit. 8. br. Challeng 
153. | 
Peaire facias VMlhen the Proceſs is once award 
ance diretted ta ty2-Coroners, koz a default in t 
—— Sheriff, if there be a new S hender 
be to che Made afterwards, who is indir 
Sheriff afcer- rent , pet the Procetcs ſhall not! 
wards. vert, but continue to the Coroners. pe. 
dant le plea, 14 H. 7. 3 1. bro. tir, Ven 
faciul 
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Itacias. 17. So the Entry is, Ita quod 
vice comes ſe non intromittat. 1 8 E. 4.3. 
And therefoze where the Sheriff Sheriff ſhall 
Y ought not to retozn the Venire, he can- 7nd be 
not retoꝛn the Tales; Foz in Error in ana he 
the Exchequer Chamber of a Judge: pre faciar. 
ment in the Queen's Bench, the Error 
aſſigned was, becauſe the Venire facias 
vas awarded to the Coroners,fo2 Con- 
ſanguinity in the Sheriff; and it was 
tetozned by the Coroner, And after- 
wards a Tales was awarded, and it 
was returned by the Sheriff, and it was 
Itrped, and a Uerdic given, and Judg⸗ 
- Dlment,, And koz this cauſe held to be 
* wſErroneous, and not aided by the Sta- 
pedtute of 32 UH. 8. 02 18 Eliz, Therefore 
s dithe Judgement was reverſed, Cro, 
W part. ult. pub. 574. bro. tit. octo. ta- 


lengles 9. 


ard J will inſtance one Caſe moꝛe in the 
n tame Repo2ts, fo. 5 86. becauſe it is 
herfſvery full in the point. After Iſſue in 
diffſlreſpaſs, the Plaintiff fo2 his erpedi- 
at mſtion furmiſed, that he was Servant to 
. pelith? Sheriff, which being confeſſed by 
ſeuiſſche Defendant, the pꝛeceſs was awar - 
facit BED 


32 
Where the 


Coroner re- 
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ved to the Coroners , and after Ger. v 
dig, it was moved in Arreſt of Judge. a 


turns th Yinire ment, that the Tales de Circumſtintibul til 
facias, he ought mag awarded , and returned by te w 


to return the 
Tales. 


No name to 
the Return. 


Sheriff; which was held by the who th 
Court to be god canſe fo: Staying} 
the Judgment: Fo? it is a miC-tryall Cc 
not aided by any of the Statutes ; 3 an 
pꝛoceſs being once awarde n to the Cp 
roners , the Sheriff afterwards is not 
the Officer to return the Jury. no mou 
than any other man. And pꝛoceſs oughſſt 
alwayes to be returne) by him, whoig Sh 
an Officer by Law to return it, other: 
wiſe it is meerly void; But afterward 
upon view of the Rcco2d, it ap cara 
that the Tales was returned by the C this 
roners, and th ix names annexed there ie 
to, wherefoꝛe it was without kurt hallen i 
queſtion, But the Court laid, if then kun 
names had not ben annexed to ther 
Tales, pet it had been well enough; foff 
they be annexed to the firſt Pannel I 
Ang it ſhall be intended, that the right 
Officer returned it, and the uſual 2 
courſe is, That to ſuch Tales therei — 
not any Dfficers names ſubſcribed, anus 
yet it is god enough; koz it is na wn 
withil 
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Within the Statute of York, which 
;{ appoints that the name of the She⸗ 
riff ſhould be ſubſcribed; But it 
was moved, that the Recozd of 
the Poſtea is, that the Tales were 
nx} 1eturned by the Sheriff; But the 

I Court held, that it was amendable, 
and it was done accozdingly, and 
Ithe Plaintiff had Judgment. 


| GIF | 

But if the Venice be awarded to 
gu the Coroners, fog default in the 
vil heriff, and they do nothing upon 
eu the W2 it, then J ſuppoſe, upon a 
rel dekault diſcovered in the Coroners, 
rel de puiſne temps, the party may ſhew 
this to the Court, and have a Venire 


re awarded to the Sheriff, (if there be cer. 


in indifferent one made in the mean 
Vir me) ez elle to Efliors, & ſic e con- 
thelverlo. 
fo 
nel 
gullet, the parties being at Illue, a 
tall Vene was awarded to th? Sheriff, 
eil And at the day of the Return, it 
{[vas;Zittred Quod Vice comes non 
nul wiſit breve. And then the Plaintiff 
thi D Pzayed 
2 


q 


In Error of a Judgment in Che- Venire fatias td 
8 the Corners, 


33 


Venire facias 
to the Sheriff, 
after one a- 
warded to the 


after one ta 


the Sheriff. 
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p2ayed a Venire factas, to the Co 
ners, foꝛ Couſinage betwixt him a 
the Sheriff ; which was award? 
acco2dingly , and at the day 
Trpall, the Defendant made deine 
fault, and thereupon, Judgment; 
Crro2 was aſſigned , becauſe tl 
after the Plaintiff had admitted th; 
Sheriff to execute the zit, he 
could not pꝛap a Venire facias to 
Coroners, without ſome cauſe de pul 
iſne Temps, ſed non allocatur , 
cauſe there was nothing done up 
the firſt T2it, And the Defen 
having mane default, it was ' 
matertall, Cro, 1 part. ult. ub. 8 5; 
No Pare f But the Dekendant might he 
de d kh: demurred to this Pieper; Fo} 
Coroners, after the Plaintiff pꝛap a Venire facing 
one ro the ts the Sheriff, He thall not 
Sheriff, le ge the array, noꝛ have a Vent 
afterwards to the Coroners, becaul 
the Sheriff is bis Cozen, oz 
any other p2incipall Challeng 
wrereof he might by common if 
tendment have Comtſance, when 
ſo pꝛeyed the Venire facias ; fo uiſeco; 
on ſhewing this Cauſe at fürſt, Wale 
: ml 
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night have p2ayed Pꝛoteſs to the 
droners; But fox a pzincipall 
hallenge, of wich by common in- 

ndment, the Plaintiff cout? not 
row at the firſt, as that the Deken⸗ 


MYan: is of kindzed to the Sheritk, 


he may afterwards thallenge 
We array, when they appear, oꝛ if 
he Sheriff doth nothing upon the 
Ait, he may pꝛay anew Venire to 


e Coroners, 15 H. 7. 9. 


Ik the Plaintiff pꝛapes a Vente If the Defen⸗ 
mncias to the Coroners, becauſe he is dant denies the 
FF kind2>ed to the Sheriff, ik the Plainüffs ſug- 
Petendant will not confeſs this, $07 » he 
t denpes it, this ſhall be entred, þ.ne6: of ic by 
Wd the Oefendant ſhall not chal- Challenge. 


Ine the Array koꝛ this Cauſe af: 


mar wards, br. tit. Venire facias 21. 


au Ik a Venire facias be awarded to 


W023. 


B n = . 5 
Coroners, where it ought to be the — 


ng the Sheriff, oꝛ the Viſne cometh 7: may be 


ſt of a w2ong place, yet if it be per directed ta a 
ſum partium , and ſo entred of wrong Officer: 


2 00Reco2d, it ſhall ſtand, koꝛ omnis 


iſenſus tollit errorem. 1 Inſt, t26, 
D 2 Ii. 5. 36. 


36 


Miſttysll with- 
ou: ſuch con- 
ſent. 


Veuirt facias to 
ſome of che 
Coroners, 
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li. 5.36; But if it be direaed tot 
Coroners,where it ought to be tot 


Sheriff, without ſuch conſent 


parties: This is an inſufficinf 
Tryall, not remedied by any S 
tute, except it be upon an inſuffi 
ent ſuggeſtion, and then the S 
of 21 Jac, 13. helps it. 


Upon ſuggeſtion that the Pla 
tiff and the Sheriff, and one off 
Coroners are of kindꝛed to the Pla 
tiff, 02 Defendant, 02 u'on any ofl 
ſuggeſtion weich contains a P} 
cipall Challenge, the Venire fac 


may be directed to the ther C 


Bayliffs. 


ners. Dier. 367. 


Erro of a Judgment in No I 
hampton, becauſe in Northampton 


Court being held bekoze the Mag 


and two Bayliffs, the Venire fad. 
upon the Flue was awarded to 
two Bayliffs, to return a Jury, | 
foze the Maioz aud Bayliffs, 
cundum Conſuetudinem: which 
ing returned, and Judgment give 
the Crroz aſſigned was, becauſe! 
VBayll 


Tryalls per Pais. 


Gapliffs being Judges of the 
Court, could not alſo be Dfficers, 
to whom Pꝛocelſs ſhould be direct- 
„e, there being no Cuſtome that can 
. Wnaintain anp to be bothDfficer and 
Judge. But all the Court (ab- 
ente Hide ) conceived it might be 
od by Cuſfome, And that it is 
Wot any Crro2 , fo2 the Judges be 
Wot the Bapliffs onely , but the 
IMaior and Bayliffs; and it is a com- 
mon courſe, in many of the Antient 
vrporations , where the Baplifts 
re Judges, oz th: Maior and they be Judge and Of- 
Judges; pet in reſpec of executing fer co return 
2oceſs, they be the Offic:rs alſo, Writs 
Ind one may he Judge, and Dfficer 
live ſis reſpectihus, as in Rediſſeiſin, 
? Sheriff is Judge and Officer: 


A Abereunon Judgment was af- 


Frmed. Cro, 1 part, 138. 


In Treſpaſs and Allault laid in 
he Court 5 fo be af the Palace of the Garden of 
n eſtm. It was adjudged, that the che Palace of 
-iwWenire facias ſhall iſſue al Gar- Veſtmin fer. 

n del Palice , and not to the 
D 3 Sheriff 


Venire facias to 


Venre faci rs, 
way the Writ 


ſo called. 
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Sheriff of Middleſex, Bro. tit. Va 
fac, 31. 


— 


CAP. VI. 


What faults in the Venire j 
cias ſhall vitiate the Try 
what not, when a Venire 
cias de nod, {hall be award 8 
ed; when ſeverall Ven. 
Wien the Venire facias ſhi 
be betwixt the party and 
ſtranger to the Iſſuc; Wh 
may have a Venire facias 
Proviſo, and when. 


V E have now ſhewed vou I 

what Dfficer the Venu 
facias ſhall be direced ; The nt! of 
ſtep in the zit is Preci pimus 0 & 
quod Venire facias , Mhich won 
Venire facias, are the moſt effecui 
wo2ds in the Whit, and therefo 
they give the denomination 1 
1 ö 
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whole Wit, And here oppoztu- 
nity is offered us, to ſpeak lome⸗ 
thing of a Venice facias in generall, 
Jam not ignozant how our Boks 
ſwarm with Caſes which ariſe from 
the defets in this P2oceſs,and how 
that Uer digs have been let aſide, 
Judgments ſtayed, and reverſed, 
fo want of ſufficient Returns,miſ- 
F awarding , diſaxrement with the 
Rolls, diſcontinuance, and many o- 
ther faults in this Wit, But the 
Statutes of Jeofailes ( eſp2ciallp 
the Statute 21 Jacob,cap. 1 3.) have 

J pardoned (as Imap ſoſay) theſe are of 

10 Fenozmities ; As, che awarding this 21 1 1 3, 
Wat, hab. Corpora, or diſtringas to a 
vrong Officer, upon any inſufficient 
ſuggeſtion , or by reaſon the Viſne is 
in ſome part miſawarded or ſued out 
of more places, or of fewer places than 
it ought to be, ſo as ſome place be 
F right named, The miſnaming of any 
e the Jury, either in Sat- name, ot ad- 
tion of any of the ſaid Writs, or in 
any Return thereupon » ſo that upon 
examination, it be proved to be the 
ſame man that was meant to be te- 
D4 rurned; 


— 


40 
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turned; ot if no Return be upon any 
of the ſaid Writs, ſo as a Pannel of the 
names of the Jurors be teturned, or au. 
nexed to the ſaid Writ; or if the 
Sheriff oc Officers name, having the 
Return thereof, is not ſer to the Retun 
of any ſuch Wirit, ſo as upon Exami- 
nation, it he proved that the ſaid Writ 
was returned by the Sheriff, or Under. 
Sheriff, or ſuch other Officer. In all 
theſe Caſes, the Judgment ſhall 
not be ſtayed, noꝛ reverſed fo? theſe 
defects, | 


But this Act doth not extend to 
any Wit, Declaration, oz Dutit 
Appeal of Felony, oz Murther, niz 


to any Indiament, oz Pꝛelent . 


ment of Felony oz Murther, 9} 
Treaſon; noꝛ ts any Pzoceſs upon 
any of them;no2 to any WMzit, Bill, 


Popular Acti- Action, oz Jnfozmatton upon any 


om, AT 


popular, oz penall Statute! 
Mherekoze fiuce Inkozmations, 
and popular Actions are grown 4 
frequent. the Attoꝛneys, 8c. heren 
had beit beware of theſe Jeofailes, 


By 
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By this Statute, many dekects 

are remedied, which were not by the 

Statutes of 32 H. 8. Cap. 30. and 

18 Eliz, Cap. 14. pet all are not; 

fo2 this Act onely helps the miſ-na- 

ming of a Juror , in Sur-name, oz 

addition, and ſaith nothing of his c4,;q;., 
Chziſtian name: wherekdze J con- name miſtaken 
ceive the Law in Codwells Caſe, in in the Venire 
the fifth Repozt, remains as it was fcias, incu- 
then; which is, that if a Juror be bie. 
miſ-named in his Chziſtian name, 

on the Venire, though he be named 

right in the Diſtringas, and Poſtea, 

pet this is ill, and not amendable; 

and with this agrees, Goddards 

Cale, Cro.3, part. 458. 


And lince the Court (Cro. 1 part. c4,;q;,, 

fo, 203.) doubted thereof , J may name right in 
well put the Queſtion, if a Juror be the Venire faci» 
right named upon the Venire , and , and wrong 
miſ-named in his Chꝛiſtian Name, in *be Diſtri«- 
in the Diſtringas, &c. whether this _ 
is amendable, op hot; without dif: 
pute, it is uof by the Statnte 
21 Jacob, foz that gnely helps the 
Dur-name, But with Reverence 

to 


— 


Tryalls per Pais. 


to the Courts doubt, J conceiy 
clearly, it is holpen by the Ou 
tutes of 32 H. 8. and 18 Eliz. ag 
diſcontinuance of Proceſs ; and }J 
may with the moze confidence be 
lieve it, becauſe in Codwells Caf 
afo2eſaid, where in the Pannell g 
the Venire, a Juror was named Paly 
Cheale, and in the Diſtringas, &c. x 
was right named Paulus Cheale, am 


ſo becauſe he was mil- named in hi 


Chziſtian Name, in the Venire 
Judgment was arreſted. But i 
is there adjudged, that ik he 
ben well named on the Venire, at 
mil-named upon the Diſtringas 9) 
Poſtea, then upon Examination, it 
ſhould be amended. But the Com 
teſs of Rutlands Caſe, lib. 5. 42. b 
expꝛeſle in the point, and ſo is Cx 
3. part. 860. 


And it is to be known, that u 
moſt Caſes, where the Venite facias 
Hah: Corpora, of iſtringas be de 
fecive, they are to be amended ; u 
ik the Malady be ſo fatall in the Ve 
nice, that it cauſes à Miſtriall, (a 

1 
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in the miſtake of a Jurors Chꝛiſtian 
Name, oz where a Juror not return» 
ed is {won &c.) then the Uer dia 
is to be ſet aſide, and a Venire facias 
de novo, to be awarded; and ſo was 
it to be upon thoſe miſtakes, (now 
amen dable by the Statutes, ) betoꝛe 
the making thereof, And where a 
Jury giveth a Uer dia which is ac⸗ 
cepted, and reco2ded by the Court, 
be the Uerdict perfect oz imperfect, 
the Jurors are diſcharged, and ſhall 
never try the ſame Iſlue again up- 
on anew Niſi prius. But if the Uer- 
dig be ſo tmperfec, that Judg 
cannot be given upon it, then 
Court hall award a Venire facias, 


de novo, to try the Iſſue by other 


Jurors, 1i,8,65, Bulſtr. 2 part. 33. 


In Velvertons Repo2ts, fo. 64. 
the Caſe is, That a Venire facias 
was made Vice-Comiti, (leaving 
out ) Salop, fozgwhich there was a 
blanck left in che zit. But re 
vera, it was returned by the Sheriff 
of Salop. In Arreſt of Judgment 
it was alleadged, that the Venice 

facias 


Venire facias 
de novo. 


One Jury ſhall 
not try a cauſe 
twice. 


Album brcde, 
the County 
left eur in a 
Ventie facias. 
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facias Was vitious fo2 this cauſe; 
But Gawdy ſatd it ſhould be a: 
mended, And by Fenner and 
Williams, It is as no Whit, 
becauſe it is not directed to a: 
uy Dfficer. And then it is 
ayded by the Stat. of Jeofailes, 
Foz it might rather be called 3 
blanck, then a Mit, becauſe it was 
directed to no Dfficer, 


Severall Ye- | Jn Caſes where there are ſeve- 


aire facias. 


rall Defendants,who plead ſeveral 
Pleas, the Plaintiff may chuſe 
either to have one Venire facias fo} 
all, oz ſeverall, fo2 every one of 
the Defendants; But (if pou will 
be ruled by Stamford) the ſureſt way 
is to have a Venite facias againff 
every one, and then one cannot have 
benefit of the others Challenge! 
neither ſhall the death of one abate 
the Venire facias againft the other; 
(This te ſpeaks oßin Appeals) but 
if the Court onts award a joint 
Venire facias, you cannot have ſeve- 
rall Venires afterwards, though 
there be nothing done upon the firif; 
except 


a—_—_ AA WM cum a jr im mo . . co to .cic 


vw Hal © a 9 aan 
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except it be upon matter de pu- 
iſve Ten ps, as the death of one of 
the Defendants, &c. li, 8.66, Ii. 11. 
5.6, Stamf, 155, bro. tit, Venite fa- 


cias 2.3 5. 


But now it is the uſuall courſ? 
to have but one Venite facias , upon On ,, 
ſeverall Iſſues, though againſt ſeve- faciasin ſeve- 
rall Defendants, Cro. 3. part. 866, rall Ifues, * 
hob.36. 64. And ſo uſuall, that the 
Court declared, Cro, 2. part. 5 50. 
That there never ſhall be ſeverall 
Venice facias fo try ſeverall Iſſues 
in one County; Fo2 what ned the 
Plaintiff trouble himſelf, and the 
Country, with ſeveral! , when one 
Jury will ſerve his turn: Et fruſtra 
fit per plura quod fieri poteſt per pau- 
ciota, But other wiſe. if it be in two 
Counties, Cro, 3. part. 866. 


After Iſſue jopned by two De- Vexire facias 
fendants , if one of them die, and dernen che 
then a Venire facia« is awarded be- K — — 
twirt the Plaintiff. and both the „here one is 
Defendants, and ſo in the Hab:Cor- dead, © 
pora and Diſtringas, pet this ſhall not 

vitiate 


No ſurmiſe in 
Judicial Writs 
of death in one 
of the parties, 


Venire fatias 
dated before 
the Action 
brought. 


Feofailes, 
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vitiate the Venice facias, &c, to By: 


make Erroꝛ, becauſe though one of 
the Defendants be dead, pet the 
vther being alive, it is ſufficient, 


And there needs be no ſurmiſe in If 


Judiciall Wyits , that one of the 
Defendants is dend; It is time 
enough to ſhew it to the Court at Þ 
the day in banck, Cro, 1 part. 4. 26, 
But ik there be two Dekendants, ſs 
an the Venire facias be but ag aint in 
one of them, tis Erroz, 7 H. 4. 13, 
and bro. tit. ven, fac, 11. Cro.1. part, 
426. W. 
M the Venire facias beares date . 
betoze the Action brought, oz varies 
from the Roll, pet it is aided by the 


Statutes of Jeofailes. Cro, 1. part, | 


38. 90, 91. 203, 204, Miſcontinw i 
ance or d1{continuance, or miſconvey» i 
ing of Proceſs, is ayded by 32 H. 8.30. 


The want of any Writ Or1ginall ot 


Judicial, defaules in their form, and 
inſuſficient Returns thereupon , are 
ayded by 18 Eliz. 14. Cro. 3. part. 259. 
But pou muſt have a care the Venire Ki 
facias be not faulty in any other Wye 
matters of Subſtance; fo2 if the 

| parties 


to 
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narties names be miaken , oz the Parties names 
of Uſſue, as if the JTue be ne unques ? iſtaken in a 
5 


Fxecuror , and the Venire facias be e faria. 


in placito debici, &c. this is a Pi⸗ 
trpall. Cro. 2. parc. 528. Oo it iz, Milteyall, 


if the Venire facias be in placito 


ad been no Venire facias at all in 


anſoceſſionis , where the Action is 
In placito tranſgteſſionis, & ejectionis 
me. This m lawar ding cf Pꝛoceſs 
s not ayded by any ok the Sta- 
tes, and better it was, that there 


No Venire fa- 


ich a Caſe; fox then the Statutes cia, bolpen. 


wuld have hol pen it, Cro. 3. part. 
$22, 


In ſome Caſes a Venite facias _ . ... 
hall be awarded to make an En- — 
eſt betwirt a ſtranger to the ,..., and 
Unit and Jlue, and the party. J Qraogers 
pill inſtance but in one, and that 
$ upon the Statute of Weſtm. 2. 
ap. 6. Ik a Tenant being implead- 

d vouch to warranty.and the Uou- 
Ke denieth the Deed, oz other 
inſe of the Marrantp, &. That 
the Demandant may not hereby be 
delayed, he may ſue ont a Venire 

facias 


48 
Inqueſt " ar *\ 


whoſe — 


Venire facias 
by Proviſo. 
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facias to try the Illue between ti 5 
Tenant and Uouche. 


Inqueſts in Pleas of Land, ſhall 4 
be as well taken at the Requeſtd wi 
the Tenant, as of the Demandan 178 
2 E. 3. cap. 16. If the Plaintiff , g In; 
Demandant, deſiſteth in pꝛoſen 
ting his Action, and b2zingeth it ni N 
to Tryall, then the Defendant, g 
Tenant may ſue koꝛth a Veni. facit 
with a Pcoviſo, which is to no oth! 5 


end, but that the Sheriff walz 
ſummon but one Jurp, ik the Plauß is 
tiff alſo ſhould have brought hi q 


another Tit, to the ſame pu 


pole; And although, (as my La 


Dyer ſaith, fol. 215.) the granflt 


of this Venire facias,&c. with a Pro f 
viſs, depends much upon the diſcrt oh 
tion of the Court, pet fo2 the gruß 
ter part, it is not grantable for fl 0 . 
Dekendant, unleſs when he is aan fl 
as well as the Plaintiff, oz unlelF: 
there bc a default, and Laches in tif 3 
Plaintiff; therefoze there can i ben 
no Tryall by Proviſo againſt ti 
0 ( unleſs with the Attomap*® 
Generali * 
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I Generall's confent, ) becauſe no de- 
default , oz Laches can be imputed 


hall tothe Ring: But an avowant in 

ti Replevin, may have a Venire f*cias Proof preſently 

*Pvith a Proviſo, immediately after after Iſſue 
ue joyned, becauſe re is acto2,and Joyned. 

20 Jin nature of the Plaintiff, 

* Y But note the Nota (in Stamford 8 

Ness, del. Coron. fol. 155.) That if How the Plain: 

cal enegligence of the Plaintiff , the ut may ſiop 

ul O tendaut lues a Venire facias with Pro _— 
IProviſo, pet the Plaintiff may at 

* is plexfirre ſtay theDefcuvant, that 

We wall not pꝛecœd in his Proceſs; 
n aping à Tales, upon the Defen- 

mts Proces as it appeares I. 15 H. 

pus fel. 9. And the Defendant ſhall 

n vet be received to perſue this 

"P1ocels with a Proviſo, ſo long as 

We Plointiff perſues , o2 is ready 

r. , as appears, Mich, 14 H. 


þ 


N 
[0 


* Any ſing the Tales men offer ies men. 
emſelves to us, we will tell them 
m what accompt t ey come, be- 


* nuſt themlelves into the. 
E Inqueſt 


50 
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Inqueſt, commonly koz the love of 
eight pence ; but it may be, to dy 
ſome of their Neighbours a ſhꝛem 
turn. 


— — —w—— — 


— —— — - 


CAP. V. 


Why the Venire facias runs tt 
have the Jury appear ar ®e| 
minſter, though the Tryall be 
inthe Country, Of the Wri 
of Niſi prius, when firſt givet 
when grantable , when no 
and in what Writs, Of th 


—_— 
— 


Tales at Common Law » and 
by Statute, When the Trau, 


ſcript of the Record of i 


Niſi prius differs from te 


Roll, whereby the Plaintiff 
non-ſvited , he may have 
Diſtringas de nodo. 


Ba to obſerve the Method 
the Wit, the next =__ 
0 


di 
Hab 
Dil 


Ce 


the 
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Coram ] uſticiariis noſttis de Banco 
dif apad Weſt minſt. tali die. And here 
nir C& of all, pou may ask me to what 
pur pole the Sheriff is commanded | 
to cauſe the Jury to come to Weſt- 
—Iniaſter, when they are to try the 
Cauſe in the Country, and in truth 
are not to come to Weſtminſter, J 
muſt confeſs the reſolution of this 
Fqueſtton is not unneceſſary $ where- 
foze we muſt know, that o2iginally, 
It 5020 the Wyit of Niſi prius was 
given, the purpoſe koz which the 
Vi. men were to be ſummoned upon e 
the zit of Venice facias to come to ,, cia, od 
tf Weſtminſter, was, that contained in have che Jury 
Ithe Wit, videl. Ad faciend. quan- appear at f- 
Jim Juracam;fo2 then was the Try- ler. 
Hall intended to be there, ik a full 
Fury appeared; if not, then a Hab. 
"YCorpora, ( with a Tales ſometimes 
UFann?red to it, the kom whereof pot 
ff may ſe in the Regiſter) and if thep 
e i not appear at the Return in the 
Hab. Corpora; then went out the 
Diſringzs, This J ſpeak of the 
Common Pleas: But the courſe of 
zultbe Kings Bench, and Exchequers is, 
Ira E 2 after 


Hab, Corpits; 


Diſtcangas, 
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aftcr the Venire facias, to have 
Diſttipgas, leaving out the Had 
Cotpola. Tr als then were all af 
che Barr. (J ſpeak not of Alſi zes. 
Eut now, becauſe Juro2s did nit 
uſe to appear upon the Venite faciaʒ . ; 
T:vals ar Bar, it being without penalty; Tran. 
als at gat. at the Barr, are appointed upon the 
Hab. Corpora, and Diftringas, betauſiſt 
the Jury will moze certainly ay 6 
Bt at the day in the Dili e 
though fear of kozfeiting Illues 
which the Sheriff returns on th F 
Diſt:ingas, not on the Venire facia, 
By the Statute of 18 Eliz, cap, . 
No Jury ſhall be compelled to ap 
pear at Weſtminſter ;, fo2 the Tryal o 
of an offence(upon any penall Lauf ? 
1 committed above 30. miles front 
lable ta apfeat Weltminſter,ercept the Attoꝛny Gr 
at Hiſlialer. nerall can ſhew reaſonable cauſe fa 
a Tryal at Barr, 


"0 


Thus it was at Common Lau, 
bekoze the giving of the zit a; 
Niſi prius, when all Jurozs, tot, 
ther with the parties, came up l 
the Kings higher Courts of Juſtite, 

whert 
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where the Cauſe depended ; which 
(when Suits multiplyed) was to 
the intolerable burthen of the 
Country, 27 E. 1. cap.q. wherefoze 


ed 
{ab 
[ af 
's,) 


128, 


th us, as we may [ in the fozm of 
unte zit there mentioned, Scil. 
F rcipimus tibi quod Venire facias 
Pram Juſticiariis noſtris apud Weſt- 
15 non. in octabis, Sancti Michaelis, niſi 
th 1s & talis tali die & loco ad partes 
ls venerint 12, &c. By which 
Mit it appears, that the Venice 
” Jieias was not returnable , till after 


by the Statute of Weltminſt. 2 cap. V/ privs, when 
. o. A Whit of Nik prius, Was fir ſt firſt gen, and 
als e wen; And that, in the Venire fa- her cfore. 


ap- he day of the Niſi prius. But the N'ſs prius in the 


WWF, in reſpect that the parties not 
r"P0owing the Juro2s names, could 
Jt tell how to make their Chal⸗ 
e laages, an) ſo were ſurpꝛized; an) 
artly, in reſpect of the Jury, who 
ere greatly delayed by the El- 
zenfens of the parties, that by the 
" ;Ptatute of 42 E. 3, cap. 11, It is 
ock Praived „That no Enqueſt, but Aſ- 
lit: Ne and deliverance; of Goals, be ta- 


her E 2 ken 


I 


pal ilchiek thereof was ſo great, part- Ye facias. 
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ken by Wric of Niſi pꝛius, nor inf 

ther manner, at the Suit of the grey 

or ſmall, before that the names of all: 
The names ef them that (ball paſſe in the Inqueſts be ft 
the Jurors muſt returned in the Court. Ano theny fi 
be recurned in- names muſt be returned upon of a 
before any Pannel annexed tothe Vevire facinf ( 
Tryall, ans lo that either party may have a Cy m 
why. py of the Jury , that he may Knol of 
| whom to challenge: And the Ju ik 
not coming upon the Venire faciuſ C 
make a feigned default, which way in 
rants the Diſtringas, &c. unleſs thy by 
appear at the day of the NiGprius. Þ m; 


(1 
JS So that by what hath been ſai m 
Ic is in the you may perceive to what purpulf ke 
ton, whether the Sheriff is commanded to callfpri 
to grant a Nip the 12. men to come to Weſtminſte Ki 
prius, or not. though the Tryal be in the Comp 
try. And that, ad faciend quandiſ At. 
Juratam, becauſe it is in the diſc 150 

tion of the Court, whether to gruß 
a Writ of Niſi prius, 02 to hauf 

Trpall at the Barr ; And koꝛ tiiß ſo 
the Duke of Exeter being PlaiutiY pri 
in Treſpaſs, a Niſi prius was pF fir 
ed fo2 the Duke and it was deny ven 
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16 fo2 that the Duke was of great 
rea in that County, And tif the 
al] Tryall ſhould be had in the Coun⸗ 
bel try, inconvenience might thereupon 
hei follow, as you may read, 2 Inſt. 424. 
n d 4 Inſt. 16 1. May in ſome Caſes, 
cia (as if the Cauſe require long exa- 
C94 mination,8c. )it is not in the power 
noi of the Court to grant a Nik prius; 
zug if the King pleaſe + Foz in ſuch 
cul Caſes , as it appears by the Wit 
waY in the Regiſter, 186.) the King 
they by his Mit may reſtrain, and com- 
us. mand the Juſtices, that they ſhall 

not award any Wit of Niſi prius; 
(ai md if they have, that they ſuper- 
pol ſede it. F. N. B. 240, 24r. No Nifi 
calÞprius ſhall be granted where the 
n (4 


Cour tcannot 
grant a Niſ 


ing is party, without eſpectall where the 


Fon Marrant from the King, oz the King is con- 


56. F. N. B. 241. 4 Iaſt. 161. 
And now ſince the Niſi prius (fo2 


Attozney Generalls conſent, Stamf. nc. 


tiiz to it is called, becauſe the word Nip eta, why 


_ firingas, 8c. which was not ſo in the 
uc venice facias, upon the Statute of 
g E 4 W. 3. 


prius is bekoze venetint, in the Di- ſo called. 


No Ni prius 
betere the 
Vexrc facias 
is returned, 


The Tales at 
CommonLay, 
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W. 2. cap, 30. betoze rehearſedg Nig! 
mult not be in the venire facias, be. 45 
cauſe the names of the Jurozs arglla 
to be returned to the Court, bete + 
the granting ok the, Niſi prius; 
therefo2e the Niſi prius: is now in the 02 
Hab. Cor. and Diſtringas. And if the us 
Sheriff. re urn not a Pannel of the r 
Jurozs, upon tie venire fecias, thetic 
ſhall be ng Niſi prius upon the Tales N. 
untill a Paznel be returned. 27 H n 
6. fol. 10. 1 H. 5. fol. 1 1. which bꝛing he 
me again to ſpeak of the Tales. 


A. Tales is a ſupply of ſuch men; 
as were impanalled upon the Ne. 
turn df the venire facias, grantable, 
when enough cf the pꝛinc pall Pan- 
nell to make a Jury. do not appeat, Ne 
oz if a kull Jury do appear, yet if ſo u 
many are challenged, that the rel r 
due will not make a Jurp, then a 
Tales may be granted. And this! 
at Common Law was by Tits of 1 
Decem tales, Octo tales, &c. (out ot 
the Kings Courts) one of them al · 2 
ter another, as there was ned, u- 
till there was a full Jury, — 4 

now 
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Jean by the Statutes of 35 H.8.6. 
& 5. P.M. 7. 5 Eliz. 25, and 14 Etiz. 


57 


NE = Juſtices of Aſſize; and Nifi Tales b. 


83 paus, at the Requeſt of Plaintiff, 

en Demandant, Defendant oz Te- 

ht ant, oz of the pꝛoſecuto tam quam, 
two, moze, oꝛ but one of the pꝛin⸗ 
eh Rctpall Pannel appeer at the day of 
e Ni prius,) may preſently cauſe a 
H apply to be made ok fo many men 
Wire wanting, of them that are 
ere p2eſent ſtanding about the 
Court; And hereupon the very act 
$' called a Tales de circumſtan- 
But ſince none can come after the 
porter, obſerve with me his Nota 


At; ecteur, in his roth Repozt 104. 
Uchte at Common Law, in the 
er Pranting of a Tales, five things are 
10 be conſidered , 

his 

s 1,-The time of the granting, 
t of c thereof, 


al- 2. The number of the Tales, 
ull- 1 The oꝛder of them. 

4+ The manner of Tryall, that 
is, 


Statute. 
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is, Where, by them with others, am 
where, by them only. : 

5+ The quality of them ts to be 
confivered, 

As to the fizT, 4 things are like. 
wiſe to be conſt2ered , 

1. That the time of granting 
them, is upon default of ſo may 
of the pꝛintipal Pannel, that there 
cannot be a full Inqueſt. 

2. That at the time of granting 
them, the p2incipall Array ſtand; 
fo2 Tales are wozds ſimilitudinary, 
and have reference to the allen 
blance , which then ought to be in 
effe; and therekoze if the Array be 
quaſhed, oz all the Polls challenge 
and creited, no Tales ſhall be award: 
ed, fo2 then there are not Quales 
but in ſuch a Caſe, a nem venin 
facias ſhall be awarded. But if at 
the time of granting the Tales, tht 
Mincipall Pannel ſtand, and after- 
mar ds is quxſhed as afo2eſard, yet 
the Tales ſhall ſtand; Foz it ſuff- 
ceth if there were Quales, at th 
time of granting the Tales. 

3. It is to be obſerved, that h! 

| which 


W 
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which is meerly Defendant, cannat 
pay à Tales, till the Plaintiff hath 
made default. 

4+ In ſome Caſes. a Tales ſhall be 
granted after a full Jury vppear is 
ſwo2n , as if a Jury be charged, and 
afterwards befoze a Verdict given in 
Court, one of them die, a Tales ſhall 
be awarded. and no new venice fa- 
cias, and ſo if any of the Juroꝛs im- 
pannelled die bekoze they appear; 
and this appears by the Sheriffs 
reto2n, the Pannell ſhall not abate, 
but if there be need, a Tales Hall be 
awarded, And the time fo2 Chal- 
lence, and tryall of the Tales, is af- 
ter the pꝛincipall Pannel be tryed; 
and: if the p2incipall Pannel be af- 


\ firmed, the ſame tryo2s ſhall try 


the Tales; But ik it be guaſhed, 
then the two tryers of the pꝛinci; 
pall, ſhall not try the Tales; 

As to the ſecond,to wit, the num 
ber, two things are to be obſerved, 


1, That in all Caſes , the Tales 


8ught to be under the number of the 


Nincipall in the venire facias, (un- 
+4 leſs 
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leſs in Appeales) as in Accaint, wn 
der 24. and in other Auions whey 
the venire facias is of 12. under 14, 
And the Reaſon - wherefoze maze 
than the number may be granted i 
Appeals of the Blaintiffs part, is, . 
becauſe the Defendant may chal 
lenge peremptozily ; and ik default 
be in the Plaintiff , then the De- 
ken ant may pꝛap a Tales, and the 
Reaſan is in favorem vitz. ànd that 
he may expevtte- and free himſelf 
from'veration; and the q ueſt ion of 
lile, koꝛ fear that his Mitneſſeß 


would die. 


2. That the unmber ought al F. 
Wayes fo be certain, as 10. 8. 6, 
57 4. &c. But nom by the Statute 
of 35 H. 8. a Tales de Circumſtmti- &, 
bus may be granted , as well of an 
uncertain, as a certain number, and 


that by koꝛce of thele woꝛds in th. 


Stat. 35 H. 8. So many, &c. as (ball 
make up a full Jury. 


As to the third, to wit, the ©1- 
der „ It is to be known, that al- 
wapes 


-  RAESECETAESESSEST 


=S= = TS, > 


n 190. 
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x ſhall be diminiſhed , as if the 
firſt be 1 0,the ſecond ſhall be 8. and 
{always lefle, But if the Tales 
zwarded be quaſhed by Challenge, 
you may have another of the ſame 
amber . : | = 


As to the fourth, to wit, the man- 
ier of Trpal, that is commonly by 
hem with others; but by them only, 
when after the granting the Tales, 
je p2inoipal{ Pannel is quathed, 
hen the Tr pal ſhall be only by the 


ales; 02 if the Tales do not amount 
dafull Gnqueſt, another Tales to 
upply the fozmer may be granted. 


As to the fifth, to wit, the Qua⸗ Therefore is 
Ity of the Tales, they ought to be the Venire fas ; 
the ſame quality as the Qualeg cias be not de 
te; and therekoꝛe if the firft be 5 — 

er wedietatem linguæ, of Eng liſh ane 
d Aliens, ſo ought the Tales to be,; E. 4.1. 
dif the Principal be out of a fran- 
Ale, ſo if the Venire facias be di- 
«ed to the Coroners, ſo oucht the 
les; and all things which are re⸗ 
quired 
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quired by the Law, in the Quile 
are required in the Tales: as po 
may read in the afozeſatd St 
tutes; vide, Stamf. Plees del Corong 
fol. 155. 


Where a Juroz is withdꝛam 
when the Plaintiff intends to bying 
the Cauſe to. Tryal again, he ma 
have a Dift:1ngas, &c, with a Decen 
Tales; 


By the Statute of 23 H. 8. c.; 

Anzior. If there be not eno4gch Cuſficient 
Freeholders as are required inn 

Attaint, in the County w ere ſuch 

Attaint is taken; a Tales may be #- 

warded into the Shire next ad 

jopning. 


Ik the Tranſcript of the Recon 

of the Niſi prius be miſtaken, auß 

not warranted by the Nolls, f 

which cauſe the Plaintiff hecom a 
non -ſuit, he may have a Diſtrings 
Nie Prins a. de novo, upon motion to the Couri 
and the Poſtea hall not be reco220), 
Cro, 1 part, 204, Foz there is but? 
Tran 


Ar |. 


11 
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| Tranſcript of the Lecozd ſent to 

the Juſtic es of Ni6 prius, Firſt they June of 
were Juſtices of Af ze,ovd therefoze Niſs prins, and 
they retain. that name till, though Ache. — 4*.— 
Aſſzes art very rarely bre ugkt: FN * 

this common Action of Ejec ment 

bath E je ard meſt reall Actions;aud 

ſo the Alliſe is almoſt out of uſe. 


-xryalls- pet Pais. 


* 
af — — 
_— 
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CAP. VI. 


Of the number of the June, 
and why the Sheriff 'rerurn, 
24. though the Yemre fac 
mentions but 12. It here 
turns more or leſſe, no Error, 
and of the number 12. | 


Dw fo2 the uales : and they.” 
you ſ& fo number, mult . 
12. by the Common Law, D. ale 
St. fo. 14. fo2 quality, liberos & leg 
les homines, And firſt of their num 
ber 12. And this number is no le, 
eſtermed of by our Law then by Ht 
Of the number I) Writ: Ik the 12 Apoſtles on the 
12. Thꝛones, mult try us. in oli 
: e K tate, god Reaſon ha e 
x to appoint the number! 
12, to try our tempozall. Tif 
T:ibes of Iſrael were 12, the P ar 


triarchs were 12. and Solomons Off 
ces 


12. 
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» | cers were 12. r King, 4. 7. - There- 
| fo2e not only matters of fad were 
 Þ tryed by 12. But of ancient time, 
| 12; Judges were to try matters in Plow. Com: 
Uw in the Exchequer Chamber, and in prozmio, 
trere were 12. Counſellors of State, Judges. 
fox matters of State; And he that 

Ivageth his Law, muſt have 11. o⸗ 
l thers with him, which think he 
ſayes true, And the Law is ſo pꝛe- Leß chen 12. 
Ie in this number of 12. that if the 5 f. of 
Tryall be by moze o2 leſs, it is a 
Myſ-criall; But in Enqueſts of Df- _ 
ice, as a Wit of Waſt, there leſs Finch 400. 
than 12, may ſerve, F. N. B. 107, c. 4. 

Fad in Wits to inquire of Dama- 
es, the julf unmber of 12. is not 
„Feguiſte, fo2 they may be over oz 
nder; And although there can be 

Wd Uerdic, but by 12, yet by anci- 
At courſe and uſage, (which as my 
Nd Cooke tells you , makes the 

p in this Caſe, 1 Inſt. 155.) the Jen re. 
dheriff is to return 24. And this un, 4 
sfo2 expedition of Julfice ; fo2 if 
a. ſhould only be returned, no 
Fin ſhould have a full Jury ap- 

tar oz (won, in reſpec of Chal- 


If the Sheriff 
reruts) leſs 
then 24. its 
no Error. 


Muſt not re- 


turn above 24. 


Where there 
muſt be 16. 
and 24. in a 


Jury. 


7 - 
* 5 
% 
* * 
* 
* 
— 
* 
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lenges, without a Tales, which 
Gould be a great delay of Tryalg; 
And koꝛ this cauſe at common Lau 
'twas Erroꝛ if the Sheriff return. 
ed leſs then 24. But now it is re. 
medied by the Statute of 18 Eliz 
as a miſ-rceturn, {& Cro. 1 part. aa. 
li.5. 36,37. By which Boks it ap 


pears, that if the Sheriff retunf ® 


but 23. &c. it ſhall not vitiate th 
Qerdict of 12. No, though a full * 
Jury da not appear, ſo that the 
Tryal is by ten of the principil 
Pannel, and two of the Tales, no. 
withſtanding Maynards Opinion t 
the contrary, and Cro. 3. part. 59 
The Sheriffs uſed to lummon 
bove 2.4, Scil. effrenatam mulriruc 
nem. but now they are p2ohibitt 
by Statute , to ſummon above 2: 
Weſtm. 2, Cap. 38. 


To make a Jury in a TU1it of 
Night, which is called the Gra 
Aſſize, there muſt be 16, Scil. fon 
Knights, and 12, others; the Ju 
in an Attaint, called the Gzan 
Jury, mult be 24,Firch 41 9 


8 


out againſt the Mitneſles in Carta 
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When P2oceſs uſed to be made Where Wit. 


| | © neſs joyn wi 
nominat, fo jopn with the Jury in 2 -w 


Tryal of the Oed, then the num- number is in« 
ber was uncertain, accozding as the Certain. 
number of Mitnelles were in the 
Ded: wherekoze no attaint lay, if 
the Deed were affirmed, becauſe 
moze then 12, joyned in the Uer- 
dit, But otherwiſe, if the Deed 
was not found, becauſe Witneſſes 
cannot pꝛove a Negative, F. N. Br, 
106. h. 1 Inft,6, 2 Inſt,130,&c. 

Tf 12, ace ſwozn, and one of 
them depart by conſent, another of 


Cannot prove 
a Negative, 


| the Pannel may be wozu, and joyn Iutor departs; 


with the other 17, in the Uerdias era br“ 


11 H. 6. 13, conſ; 
In Erroz upon a Judgment in 
Cornwall, becauſe the Tr pal wag A Jury of & 
but by 6. adjudged that it was er- 
roneous, though it was returned 


of ſecundum conſuetudinem ibidem ante; 


&c. fo2 fuch Cuſtoms are againſt 


| Law, unleſs in Wales, which are 


permitted by Act of Parliament, 
Cro. 1. part. 259. 


F 3 CAP, 
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CAP. VII. 


Who may be Jurors , who not; 
who exempted; and of their 
Quality, and Sufficiency. 


Jur-rs muſt be QO much for their number, next 
Liber. their Quality is to be tonſi der 


ed; And foz this, the Whit inkoꝛm 


you who they ought to be, 1. Libetos, 
that is, Fremen, not Uillains, oz 


Aliens, and that not only ck 


men, and not bond; but alſo thoſe 
ag have ſuch freedom of minde, that 
they ſtand indifferent, without any 
Obligation of Affinity, Intereſt, oz 


any other Relation whatſoever, to 


eit her party; ſometimes the woꝛd 
Forteſcus, Ptebos, inſtead of Liberos, is attri- 
cap, 25. buted to them; they are both god 
Epethites fox a Furoc, but J eſt&m; 
the firſt molt ſignificant, | 


2. They 


S S Sr nzoD 


1 
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2. They ought to be Legales, not 
outlawed, not ſuch as have loft Li- 


beram legem, o; become infamons, 


as Recreauts, per ſons attainted of 
Felony, falſe Ger did, Conſpiracy, 
Per jury, Pzemunire, oz F02gery 
upon the Stat. of 5 Eliz. cap. 14. and 
not upon the Statute of 1 H. 5. 3. 
Not ſuch as have had Jurgment to 
loſe their Ears, ſtand on the Pil- 
lozp oz Tumbyel, oz have been ſtig- 
matized oz branded, no2 Inſi dels, 
Rur can any ſuch be TWlitueſſee, 
L Inſt, 6. 


2, Homines; they ought to be A Jury of 
men, (yet there ſhall be a Jury of Women. 


(Women to try if a Woman be En- 
ſeint, upon the Wit de ventre in- 
ſpiciendo,) But what kinde of men 


Itheſe ought to be, is woꝛthy to be 


known, And fo2 this, ſome men 
are exempted from ſerving in Ju- 
ries, in reſpec of their Dignity, as 
Barong, aud all above them in de⸗ 


Irre; 2Pany are exempted by the Ex*mprion of 
Wit de non ponendis in Aſſiſis. F. N. Jes. 


B. 166. as aged perſons 70, pears 
| T3 old, 


70 


Who are to 
be exempted 
from Juries, 


A Jary of 


Attorneys, 
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old, and many others are exempted, | / 
as Clerks, Tenants in ancient De, | 
meſne , Winiſters of the Fo2reſt ff 
(out of the Fore): Cozonerz, 

Enfants under the age of 14.years, 

Officers of the Sheriff, ſick decre, | fi 
pid men, and ſuc) as are exemptel | !! 
by the Kings Charter: yet inzÞ 
G1and Aſſize, pzeambulation, At- U 
toint, and in ſome other ſpecial Cu fi 
ſes , ſuch men as are not exemptedy ® 
by reaſon of t!eir Dignity. ſhall ey ® 
fo:ced to ſerve , notwithſtanving S 
their exemption in other Caſes, 
SE Daltons Dffice of Sheriffs, 
fo.121, 52 H.3. cap.14. 2 Inſt. 127% 
130. 378. 447. and 561, Counſel 
lozs, Attozneys, Clerks, and other 
Miniſters of the Kings Courts, u ge 
not to ſerve on Juries; But in 
finde one Jury made of Attozneys ſi 


' of the Common Bench, and Et of 


chequer, Jn a Cale bzought upo! dil 
a Bill in the Excheguer, by Si} 41 
Thomas Seton, Juſtice againſt 
C. fo? calling of him Traytor in te n 
p2eſence of the Treaſurer and Baron 37 
of the Exchequer, And this Jury} 49 

At 
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ted, | Attorneys gave the Juſtice one 

De, | bundzed marks damages, 30 Al- 

ref, ſue 19. | 


«x 4. De vicener. de C. It is not ſuf- 
cre, | ficient that they dwell in the Coun- 
ted ty, but they are to be of the Neigh⸗ viſne. 


in | burhod, Nap, le plus prochenies, 
At. = place gr epn _ 

cap. 9. it is appointed: They 
— mult ve molt — ſulficient, 
tel and leaſt ſuſpicious, ib. as J ſhall 
ſes, 


5, Quorum quilibet habeat qua- cc... 
127 wor libras — vel reddit. — * 
el per annum ad minus; This is their 
liciency, where the debt oꝛ dama⸗ 
an} ges (oz both together, 1 Inſt, 272.) 
t M amount to 40 Marks 82 above; The 
eps] fficiency of Jurors in other Caſes 
Er er leſſer moment, is ſtill left to the 
pu dilcretion of the Juſtices, Forteſcue, 
Si ap.25. who, (experience tells us) 
va never require Jurors under 4 li. per 
the] num, accopding to the Statute of 
ors 37 Elix. cap.6. befoze which, men of 
vi 40 8. per annum, ſex ved; But nei⸗ 
At F 4 ther 
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ther this, no2 the Stat. of 35 H. at 
extend to Juties in Cities, Town] hai 
Coxpozate, oz other p2iviledga] xr 
places, o2 in the 12, Shires off gy 
Wales, ſo that there they ſball be te. gr, 
turned; as befoze they lawfully nc 
might have been ; koꝛ the Jurors ſul ant 
ficiency in Attaints, (ee the Stu pn 


tutes, 15 H. 6. 5. 18. H. 6. 2. and ry 


13 H. 8. 3. | cor 


| | Ito 
It is the general courle of the. 
Wonld, co eſteem men accoz ding witz 
their Eſtate; Foꝛ Quantum quiſquepar 
ſua nummorum ſervat in atca, Tamum the 
habet et fidei; And ſure Jam , the E. 
makers of this Law, had cauſt 
enough ts do ſo, in this Cale; kn lou 
ik men of: leſs Estates ſhould ſerte ur 
in ſuries, ſuch Fellows would on Rat 
be ſhifted into Enqueſts , as han ac 
Jar 


moꝛe ned to be relieved by the 8 
then diſcretion to ſift cut the truth 
of the fac: 'Tis hard to get aut 
unbyaſſed Jury now; But ſurely; 
leſs rewards would (ener bite alt 
and byaſs meaner men, than theſe (Co 
Therckoze leaſt poverty oz _ 

1 
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aty chould tempt: Every Juror muff 


"1 have 4 li. per annum, as atozeſaid, of 
led fre-hold, out of Ancient Demeſne. 


73 


off And the Court map in matters of Jurors of a- 


re: great conſequence , direct a Venice 


bove 4 |. per 


cis, fo2 a Jury of above 41. per 


, annum, a piece, vut not under Cro. 2. 
part. 67 2. But in ſuch Caſes (eve- 
l one knowes) the Court moſt 
commonly o2ders the Prothonotaty 
Its chuſe 48. out of the Sheriffs 
the ak of Freeholders,of the moſt ſub- 
(dftantial men in the County,and the 
que parties ſfrike out 12. a piece, then 
tum the Sheriff returns the reſt, 
the Et qui nec D. E. nec E. C. aliqua affini- 
uſt e attingunt, the Law is very caute⸗ 


{01Flous, in not leading men into tewp- jurors mug 
rh ion: Therefoze leaſt kindꝛed and not be of af. 
alyÞffinity, hould wrong the Conſci- fioity to the 
ban ace to help a friend, our Ju org P7188. 


$0Mmult not be related to any of the 
uh parties; And koꝛ this Reaſon like- 
aue the Statutes p2ovide , that 
ch Pewan of Law ſhall ride Judge of 
ditt }ſize, oz Goal-delivery in his own 
ele; Country. $R.2,2. 33 H. 8. cap. 24. 
2 But 
1 e 


Tryalls per Pais. 
But becauſe molt things concern, 
ing the Quality and Sufficienc 
of Jurors, will come moze pie 
perly under the Title Challenge, 
J will refer pou thither; Am 
firſt , obſerve moze particularly, 
De que vicinet, the Jury ought ti 0 
come, 


| 
| 


3B 
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5 CAP. VIII. 

p, n | 

| Concerning the Viſue, from 
what place the Fury ſhall 
come, ec. 


cinetum is derived ef this yiſne. 
| wo2d Vicinus, and ſignifieth 
Neighbour-hwd, oz a place near at 
hand, oz a Neighbour place, w 
the queſtion about the fac is move 
And the moft generall Rule ( ſaith 
Coke, 1 Inſt, 125.) is, That every 
Tryal ſhall be, out of that Town, 
Pariſh, oz Hamlet, oꝛ place known 
out of the Town, &cc. within the 
Necoꝛd, within which the matter of 
fac iſſuable is alled&ed , which is 
P, molt certain and neareſt thereunto, 
the Inhabitants whereof, may have 
the better, and mo2e certain know- 
ledge of the fac, 


And 


Patiſh, 


+ 
e 
* 


Tenn. 


* Parochia, ? 


but of Kingſtreet; fog then ſhoul 
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And if the fact be alledged in que 
dim plarea vocar, Kingſtreet in pam. 
chia ſanctæ Margarerz in Com, Midi 


In this Caſe the Viſt e tannot tom 
out of Platea, becaule it is neither} 


Town, Rack, gn . 10 yen le 


ditt of the A, 
a Jpty map. came buy in f 
10 Caſe, it ai 5 ff 
Weſtmirſt. but dut ok the Parith u 
St. Margaret, becauſe that is the 7 
moſt certain, But therein allo iti f 
to be noted, that ik it had | 15 
ledged in Kingſtreet, in the Parigh 
St. Margaret, in the County-d 
Middleſex, then ſhould it have cg 


p 


{| 


10 
17 
Kingſtreet hav? bern eſteemed . 
Law a Town: Foz whenſoever. T 
place is alledged generally, .. 
pleading (without ſome addition re 
declare the contrary, ( as in thi 
Caſe it is) it ſhall be taken . nh 
Town, f 
And albeit parochia generally a 
ledged, is a place incertain , { 
and may (as we ſ@ by experien)ſ® 
tnclude 


1 


Tryalls per Pais. Ty © 
lude divers Towns ; yet if a 
WE atter be alledged in patochia, it 
* be intended in Law, that it 
— taineth no moze Towns than 
be 7 , unleſs the party do thew the 
*"Ratrary, But when a Bariſh is Mare, 559; 
Mlledged within a City, there with» 
t queſtion the Viſne ſhall come out 
h the Pariſh, fo2 that is more cer: 
h in than the City, | 


2 Jt a Treſpaſs be alledged inD, 
pub tiel ville is pleaded, the Jury 
Will come de Corpore Comitatus. De Corpers 
We | Wit if it ve alledged in S. & D. an — 
© del ville de D. is pleaded, Th 
Hall come out de vicineto de S. 
that is the moze certain; ſo if 
latter be alledged within a Man- 
bthe Jury ſhall come de vicineto 
ni But if the Mannoꝛ be al⸗ 
red within a Town it ſhall 
* "out of the Town, becauſe that 
molt certain, koꝛ the Mannoꝛ may 
into divers Towns, And all 


Manne 


e points were reſolved by all 

1 of England, upon Confe- 

ie between them, in the 1 - 
0 


De Corpore 
Com, 


Heir tryed 
where the 
Land lies, 
where not. 
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John Arundell Eſꝗ: indided foz th 
death of William Parker, 


Where there may be a ſpeciall | 
Viſne, the Tryal ſhall never be & . 
Corpore Comitatus. Leon. 1 pu f 


109. | w 


In areall Acton where the Db 
mandant demands Land in 9g 
County, as Heir to his Father, n 
alledges his Birth in anothe 
County , ff it be denyed that hei 
Peir, it ſhall not be tryed where ; C 
Eirth is alledged, but where hl 
Land lyeth; Fo2 there the Li: 

elumes it all be beſt. knot 0 
who is Heir. But if the Defendalſc.. 
make himſelf Heir to a Mom wh; 
(fo2 that is the ſurer, and moꝛe a 
tain ſide, and the Mother is certanſ 
when perhaps the Father is inen 
tain) and therefoze there it halli 
tryed where the Birth is alledglFe., 
becauſe they have moze certain Men 
1 then where the Land! 
eth. 1. 

And ſo it is where BaſfardyYy . 
alledged , the Trpal ſhall ke ther. 


{ 


th 
N 
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0 like Caſe, Mutatis Mutandis. 

It the man plead the Kings Let- gb 
all ters Patents, and the other party Lang lies, 
f plead non conceſſit, it ſhall not be 

tryed where the Letters bear date, 
fo they cannot be denped, but 
where the Land lyeth, 


wy - Every Tryal mult come out of 
"the Neighbour⸗hod of a Caſtle, 
"| Panno2 , Town, oz Pamlet, oz Vilae; 
place known out of a Caſtle, Pan: 
Am, Town oz Hamlet, as ſome 
Fozeſts, and the like, as befoze. 


"7 Every Plea concerning the per ⸗ 
on. Plaintiff, 8c. Hall be — — 
"Yviere the Wait is bzought, —— at 
wy Mhen the matter alledged ex- Lv. 
metendeth into. a place at the Com- 

Fnon Law, and a place within a 
*Ffranch(ſe , it ſhall be tryed at the 
*FCommon-Law, 


; Matters done beyond Sea, 
he | 


7 


of be tryed in England , and 


herekoze a Bond made beyond 
Dea, 


80 


Matters done 
beyond Sca, | 
how tryable 


in England. 


Alien. 


the Demandant is an Alien bon, 
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Sea, may be alleadged to be mu 
in any place in England, if it ben 
date in no place; But if there bez 
place, as at Burdeꝛux in France, th 
it chall be alleadged to be man 
in quodam loco vocat. Burdeaux n 
France, in Iſlington, in the County 
of Middleſex, and from thence ſhall 
come the Jury, 1 Inſt, 26 1. Lich 4G 
and 5. $0 if the Tenant plead, that] de 


== == 8 


under the Obedience ok the French 
King, and dut of the Legtancedſin 
the King of England; the Demm ne 


* dant may reply, that he was bone 


at ſuch a place in England, withiflet 
the Kings Legiance, and hereupu her 
a Jury of 12. men ſhall.be charger 
and if they have ſufficient Evident} 
that he was boꝛn in France, 02 ub. 
any other place aut of: the Realm; 
then ſhall they finde, that he u -( 
bozn out ef the Kings Allegiandlſive 
And if they have ſufficient Ear 
dence that he was bozn in England take 
92 Ireland; oꝛ Jernſey, 02 Jerſe/, Pod 
elſewhere within the Kings Oben ou 
ence, they ſhall finde that of” An 
u 
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ef bozn within the Rings Lexiance + 
And this hath ever the plead- 
eil in, and manner of Tryal, in that 
nfl Caſe; So of other things done be- 
my yon» Sea, the adverſe party may Tunes dene 
u dledge them to be done at ſuch a beyond Sea. 
ty] place in England, from whence the 

ally Jury hall come, and in a Speciall ad 
b4 0 gerdict, they may finde the things = 
kit done beyond Sea, Ib. lib. 7.26. 

Wh Ts 

nd} So when part of the ac is done 

alu England, and part out of the 

av} Realm, that part that is to be per- p, „ihout 
unozmed out of the Realm , if Jſue de Realm, 
chahte taken therenpor-, ſhall be tryed and part 
here by 12. men, and they ſhalk vichin. 
cedFcome out of the ＋ where the 

ennenzit 02 Action is bꝛought. Id. 

12 üb. 6. 48. 0" 

alny | 

Erro, fo2 that Judgment was p41 age rrged 
clegtiven by default againſt the Defen- „pere the 
TvePaat, being an Infant, Illue was Land lies. 
kund taken that he was of ſull age. And 

e),Fodfrey moved, whether the Tryal ö 
be peuld be in Norfolk, where the | 
end wis, oz in Middleſex , where | 
bowl] © G the 


This is called 
a Joynder of 
Countic+, 
Finch, 410. 


Jury out of two 
Counties, 


Tryalls per Pais. 


the. Action was brought. And the 
Court held, that it ſhould be trye 
in the County where the Land lay; 
and Tanfield ſaid, Jt was ſo ad: 
judged in the Kings Bench, betwey 
Throgmotton and Burknd, Cro, ;. 
patt. 818. 


Ik the Venue ariſe in two Coun: 
ties, the Jury upon v. Venite facizg, 
ſhall come from both, 6. out of one 
County, and 5. from the other, 
Cro 3. part. 646, but by conſent u 
parties, entred upon Recoꝛd, it ny! 
be by 5. out of one, and 7. from thi 
other, as appears, Cro. 3. part, 471, 
where in Repleß ), the Defeuvant 
avows koz damage feſant; The 
Plaintiff by his Neplication, claim 
common by pꝛeſcrtption in loco quo, 
&c. being Broadway in the County 
of Worceſter » apxurtenant to his 
Manno of D. in the County of 
Glouceſter, and Iſſue ther eupon, am 
2. Veryre facias awarded ts the 
Sherifts of the ſeveral Counties, 
and now 7, cf the County of Wes 
ceſter appeared.and 5 ,of Chaney 

; fd 


* 
* 
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And although there ought to have 
ben 6, wozn of each County, to 
try that Iſſue, as appears 49 Ed, 3, 
t. 31 H. 8. 46. pet by the afſent of 
the par ties, thoſe 12. who appeared, 
by advice of all the Juſtices, were 
\wo2n, and tryed tho Fiſue, And it 
was commanded , that this Allent 
ſhould be entred upon Necozd; foz 
dtherwiſe it would be a ſtrange 
Pꝛeſtdent. 


In an Acion of Trover , apud 
Paxton in Com, Hunt. the Defendant 
pleads a Bargain and Sale, apud 


oyſton in Com. Hereford, in the Covenant in 
Market there, whereby he after con⸗ P. 10 ſell at R. 


83 


berted them, apud P. in Com. Hunt, eryed at P. 


The Plaintiff ſaith , thit he was 
poſleſled of thofe Gods, apud. P. in 
Com, Hunt. and that J. S. there 
ſtole them from him, and by Cove- 
nant betwivt him and the Defew- 
dant, at P. in Com. H. he ſold them 
to the Defendant, as he hath plead⸗ 
ed: The Jſlue was upon the ſalc 
made by Covenant, &c. And it was 
tryed in the Caunty of Hunt. and 

S 2 found 


A Dures (hall 
be tryed there, 


nor where the led, and the uſury in Warwick is 
Action is onlpinqueſtion; ſo if the Iſſue be, C 
brought. whether the Ded were made by . 
Dures, the Trpal ſhall be where the 
Dures, and not where the Deed, is 
ſuppoſed to be made, Cro, 3. 


paſt, 195, 


84 Tryalls per Pais. 
found fo2 the Plaintiff, And it was 
moved to be a miſ-tryal; foyit 
ouCcht to have been by a Jury of the 
County of Hertford. oz at leaſtwiſe 
by a Jury of both Counties ; But 
it was adjudged to be well tryed, 
becauſe the ſale is confeſſed,and the 
Iſſue is upon the Covenant alledg- 


ed in Hereford, Cro.3. part. 5 11. > 
Uſurous Con- In Debt upon a Bond in London, 0 
tract in an- the Dekendant pleaded an uſurious || " 
ther County. Contract in the County of War | ? 
wick; the Plaintiff replyed , that L 
the Bond was made upon god con- | * 
ſideration, Abſque hoc, that it was 8 


made foz ſuch uſurious Contraa: 
the Tryal ſhall be in the County ok Þ ? 
Warwick; foz the Bond is confeſ- 


There 
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here Iſlue is taken upon a ſur-= 3 
render , it ſhall be tryed where it Surrender, 


was alleadged to be done, and not 
where the Mannoꝛ is, of which the 
Copy⸗hold is hol den, Ib. fo. 260. Br. 
tit, Viſne. 1 14. 


a In an Aſſumpſic laid at London in Ward or Hun- 
Warda de Cheape, the Venire was dred, no good 


85 


De pat ochia de A:cubus in Warda de Vie. 


Cheape, whereas no Pariſh was 


mentioned befoze in the Count, 


and adjudgad that the Venire 
was ill laid in the Count, fo2 
& Venire facias may be of a 
Town, Pariſh, Pannoz, oz other 
place known, but not of a Hundred 
Wird, ib. and ſo it is adjudged, 
ib. Cro, t. part. 165. fo2 the Ward in 
City, is but as the Hundꝛed in a 
County. 

Where the Viſne is laid to be at 
1 City, in an Action bꝛought in a 
ſuperioꝛ Court oꝛ within the City, 
though it be both a City and Coun⸗ 
ty, the Venire facias may be de vici- 
det. Civitatis, Lach, 258. Though it 
jath been held not gwd, but that the 


Penice facias muſt bej de Civitate, 
1 G2 leaving 


I 


City. 


Stiles 2. 


London. 


City, 


March 125, 
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leaving out Viciner, as you may 


read in Scawf. 15 5. But now the 
Caſe in Cro. 2. patt. 308. and Bullitt. 
I, part. 129. ſay, that all Venire 
fac: are awarded de vicinet. Ciyi- 
tatis, which is intended as well de 
Civitate it ſelf, as de vicinet. infra 
Jutiſdictionem of the City. And 4 
it is, de vicinet. Civitatis, oꝛ de vici 
net. or de Civitate Coventty, Eborum, 
Norwich, Sarum, Briſtow, Exon, and 
all other Cities which are Coun- 
ties in themſclves; In all places 
befides London, no mention is made 
of the Pariſh oz Ward; Ib. 493, 
But in London, the Pariſh and 
Ward is mentioned. And therefoze 
it was adjudged, Cro. 2. part. 150, 
That it was not god to alleadge 
any thing done in London general⸗ 
ly; But it mult be, in what Parih, 
from which a Venice: may be; But 
where a thing is laid ina City, in 
alta Wards there, and the Venire fi 
clas is from the City only, it is 
well, becauſe it Gall be intended 


there be no moꝛe Mar ds in the ſam 


City. Cro. 3. pan. 282. : 


nn tt oo . ._ 
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A Vene facias was awarded De vicincr. , 
from T. and not de vicinet. de T. and teſt u ill. 
{6 this aufs tefolved to be ill, and 
not umendable. Cro. 2. part. 399. Bro. 
tit, Ven. fa. 8. * 


Ik the Illue be Si tex Conceſſit where the 
pet literas paretices, The Trpall Land lies. 
Hall be, as hath bern ſaid, where the 
Land lies, and not where the Patent 
was made, betaufe the Patent is of 
Record 3 and if it be traverſed , it 
Jail be teped by the Record, and 
thtrefoxe the Tine being upon non 
Purenc; butt where the Tflue is upon 
ton Conceffit, 92 non dimiſit, of a 
thing whith palketh by Deed, the 
Tryal chalt be where the Gꝛant or 
Demiſe is alleadged But of a fe. 
ment , o2 Leaſe foz life pleaves, 
the Mue being non Feoffavir 02 non 
in | dimific, Livery ought to be made, 

{+} and therefsze the Trpal Wall be 

is where the Land lies. Cro. 2. pixt. 376. 
f Part. 2 59. 


Sr & Ms 
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Where the offence is laid in the 

Count to be in one County, aud the 
Juffification in ansther County, 

Where the and the Plaintiff replies, de injury 
Aion is laid ſua propria, &c. The Viſne ſhall de 
in ove County, where the Jultification is alledged; 
— bany zulk As, one Example foz, all, to illu. 
ansther, the irate. In an Action upon the Cale, 
Tryal ſal! be fo2 W620s ſuppoſed to be ſpokenat 
where the Ju- Bridg-North,in the County of Sakp, 
ſtificarion is. the Defendant pleads, that be ſpakt 
them as a Witneſs upon his Dath, 

upon an'Jſſue tryed at Chard, inthe 

County of Somerſet. The Plaintiff 

replies de ſon tort demefne, &c. And 

thereupon. it was tryed by a Veni 

facias of Bridg-nonh, And Err) 

thereof aſſigned, becauſe it oughtts 

have been by a Viſne of Chard, when 

the Juffification aroſe, and it wil 

held clearly to be a miſ-tryall; am 

not ayded by the Stat. of Jeofaiks; 

wherekoze the Judgment was. xe 

verſed, Cro, 3. part. 468. 261; 376 

More 410. ON ith 


In an Action of the Caſe againf 
a Sheriff, upon an eſcape in London, 
| and 


Tryalls per Pais. V9 


and the Arreſt laid to be in Souch- =_ — 


| hampron ; adjudged, that the Viſme and noc bers 
halt be where the eſcape was, be- ihe Arrcſt was, 
cauſe that is the ground of the Act: 

en, and not where the Arreſt was, 

o. 3. part. 27 f. 


In Debt upon an Obligation 
payment was pleaded , apud domum 
manſionalem Rectoriæ hy Much-Ha- 
dam, and the Venire facias was de 
vicineto de Much-Hadhaw, where it. 
pught to have bern de vicinet. Recto- 
ir de Much - Hadam; but it was ad. 
judged god, becauſe Much-Hzdam is 
—— a Vill. Ib. 804. So 
den lee, that where a thing is al- 
ledged to be done at the Capitall 
3 D. there the Venite thall be Rector iæ. 
D. Fox that is intended to be all 
me with tre Wil. but where it is Cattell. 
th: Caſtle of Hartford, &cc. There 
the Venice facias Hall not be de vi- 

76 ſoneto de Hartford; but de Caftro de 
« Aertford, kor 'Cififum Hartford. is 
74 feed a diſtind place by it lelk, 
int nd lo of all Caſtles. Cro. 2. parr. 
139, More 862. 
| here 


London. 


. 
5 J 
* 
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TAhere the Iſlue is not par tel il 
the Pannoꝛ of D. o2 the Cuſtom 
4 Mannoꝛ is in queſtion, the Vent 
ought to be of the Mannoz. Hoh 
284. Cro, 2, part 327. I the Bay 
no; be laid to be in a. Vill. th 
Venire facias map be of the Manna 
in the Vill. as de-yicinets Manerit de 
Scanſfted Mall in Windham. Cro. 1 
part. 405. More 85 1. Arundels Caſt, 
U. 6. 14. | 


Ju the Common Bench, in Treipiy 
fo joking away a Bax of Pepyn, 
the e 


S K8 22 


kendant jufifted! as — 


of the Maior and , Commonaley 
Londor,foz Wharfage due to 
by the Cullem of Lpndon, wh 
fhe Wlaintiff refufea to pay. Th 
Plaintiff replyed, that the Cuffdi 
did not extend to him, becauſe if 
was a- Freeman of the City, am 
sugbt not to pay Mharfagt; 0 
which the Defendant re-foyned;thit uh 
the Cuſtom exten dedto him . as well 

as ts flrangers; upon which, Jun 1% 
was jopned. 


SSF Seb 


8 
ane 
Do 
the 


Reſolon 
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\Reſolvey, 1. That the Iſlue 

Gould be tryed per Pais, not by the Recorder, 

month of the Recorder, becauſe he 

certifies nothing but what the 

Maiot and Aldermen direc, who are 

concerned in the cauſe, 


2. That the Venice facias ſhould 
not be awarded to th: Sheriffs of 
London, no2 Middleſex, becauſe the 
Cryals there, are by Freemen.But where the 
it hall be to the County next ad- tryal mall 
ſepning, viz, to the Dheriff of Surry, be by che 
$0 where any City is concerned, County next 
the venire facies ſhall not be direct ⸗ nig. 
eto the Officers of the City, but 
to the County next adjoyning. Hob. 
$5. Stiles 137. More 871. 


Fr 


"Where a Man lends a'Po2ſe to here à men 
mother to till bis Land, and the lend: his horſe 
an] dozſe dies with exceſfive Labour, in one place, 
1] the Vine ſhall be from the place 204 he's ſpoil- 
hat | where the exceſſive labour was, and "1 1s 
ul ut where the delivery was, More , foiled, © 
lit 187 vide Hob. 188. 


& An 


on There 


92 


Promiſe in 
one place, 
and breach in 
another. 
Viſne guided 
by the Iflue, 


Milnomer. 


Tryalls per Pals, 

Where a pꝛomiſe is laid in on 
place, and the bzeach in another, th 
Viſne mult be acco2ving to the even 
of the Allue, whether it be taken r 
upon the pꝛomiſe, 02 beach. Bu 
if no place. be alledged fo2 the 
beach, & Jfſue be taken upon it, the If 
Viſne muſt be from the place of the 
pꝛomiſe, which ſhall be intendq 
right, where the contrary appearez 
not, {& Godbolt 274. 

Eafter:39 Eliz, Jn the Kings Bend, 
Treſpaſs, Aſlault and Battery, u | 
Wilts, continuing the Aſſault i 
Middleſex, and'adjudged that the j. 
rors ſhall come out of both Cous 
ties, More 538. f 


The name of a Pannoz, o2 Land, . 
oꝛ other Tocall thing, ſhall be tryed 
where it lies, becauſe it is locall; 
but the name ox addition of a per- 
ſon; hall be tryed where the Action . 
is hought, becauſe this is tranſit» I, 
ry. Bro, tit. Vingp. in. 6. 63; if 0 


In Covenant upon an Indentm ' 
of Demiſe of the ReQory of Stoken 
Church 


Tryalls per Pais, 
wreh, in the County of Oxford, 


d Authority to demiſe: The Inden- 
was allesged to be made at 
don, and the Venire facias was 
ded to the Sheriff of Oxon, 
ad this being aſſigned fo2 Erroz, 
Judgment was affirmed, and this 
djudced to be god. More 710, be- 
uſe the Rectory was in Com, 
Dz0n, Vide, pag.45. 


>, 
* yep of denotation, 02 explanation 
4 | the place, where the Fa& is al- 
— red to be done, as at the Pariſh- 

Church of Hauk-hicknol , there the 
'Wenire facias ſhall be of the Town, 
ot of the Pariſh, Bulſtr. 1 part. 
0 61, 


M the Fact be alled ded in King- Town. 
c, in the Pariſh of St. Marga- 

ity Eu, in Com. Mid. Mou have alrea- 
heard that the Viſne ſhall be from 
Posltreer, becauſe it is intended to 
y a Town; but where it is al- 
en ed to be done at the Grays-Inn 
urch Hall 


nar the Defendant had good Power — | 


; Where the Pariſh is named by Pacifh. 


94 


ans of Court. 


Nec from houſe 
N hall. 
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Hall, 02 Lincolus-Inn-HMall, & 
Holbern „the Viine ſhall be f; 
Holborn ; which is the Towu; 

as Yelverton laid, it was never hen 
of any Yenire facias to be had of 1 
of the Inns of Court, Buklir, 2, 
130, eſpecially of the Hall, 
it cannot be of a Houſe , much] | 
of a Hall, 


In Ejectment upon a Oc 
made at Denham of Lands in p 
chia de Denbam predict. The Yi 
may be of Denham, oz of the Par 
al Denham, becauſe Denham & 
rochia de Denham predict. are all 
by tntendment of Law. Bulkt. 
part. 209. More 70g. Hob, 6. 1 
when it appears by the Recond,! 
is intended that the Pariſh ian 
ſpacious than the Town, as t 
Caſe in More $37, where in EN 
went the Leaſe was alledged fo 
made at Bredon, of Tyt hes in 
and W. Hamlets within che Pariſh 
Btredon, there the Venire facias! 
not be of Bredon, but of the pu 
becauſe it appeares, that the ny 
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2 
Ar 
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extends further than the Town, 
Hob. 326. 


Where 2 —＋ of woes fo) 2 * 
nent, is bzought upon the priviey ere e 
the Contract, by the K a- gee and 

ziuſt the Leſſee „ 82 his Executors, * 

E Arrearages due in the life-time 
of the Teſlator, the Viſne may be laid 
in any plate; but where the Acion 

is zought upon the privicy in Eſtate, 

"vt as agoiult the Aſſignee of the Leſſee, 
dez his Executors, fo2 Rent due after 
tte reſtators death, the Viſpe muſt 
le, where the Lands lie. Lach miſ- 


7 
b pzinted; 197. li. 3. 24. 


Walkers Caſe , in Debt upon a Debt for rene 

„ eaſe of Land in another County, » Land in an 

ul Nibit debet, ſhall be tryed where he County, 
wee Ation is bzought, Br. cir. Viſne 

119. Vide, pag. 93. 

uin In Replevin ought by Srrede, 
n Mag ainſt Hartly, fog taking a Diſtrefs 
ilbYat Bailden, the Defendant made Co- 
Ma gulance as Baplitf, becauſe that lo- 
ili cus in quo, &c. was holden of W. 
* In as of his. Pannoz of Baildon, 
ay 


Viſne next 
adjoyning in 
what Caſcs, 


Wales, 
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and upon Jſſue, hors de ſon fee, the 


Venire- facias, Was de vicineto de 
Baildon ; and upon motion that the 
Venire facias ug ht to have ben, ag 
well from the Mannoz, as the 
Town, The Conrt adjudged it 
to be well enough, fo2 that the 
Court ſhall not intend the Manno; 
was larger than the Town, becauſy 
it doth not appear ſo to be, though 
poſſibly it might, as like the Caſe 


bk Town and Pariſh, Hob. 30x, 


326. 1 

It the Sheriff return that there 
are no Freholders of that Viſne, oj 
if the Viſne be where the Rings 


zit runs not, as in the Cinque 


Ports, &c. 9} in a place where the 
men are pꝛiviledged, from ſerving 
on Juries out of that place. as tif 
Ife of Ely, &c. the Plaintiff may 
P2ay.a Venite facias of theViſnenert 
adjopning, and if the Viſne be in 
Wales, (ou b:iefe le Royne Court) tht 
Venire facias ſhall be direced to tit 
Sheriff of the next Engliſh Coun- 
ty, to cauſe the Jury to rome De pre 
pipquiort Viſne of his County, = 
{ 
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the Viſne in Wales adjoyninx, Fit. 
Abtidg. tit. Viſne 8. Juriſdict. 24. 


Tf the Viſne is in ſome part miſ- Viſae niiſ- 
awarded , oz ſued ont of moze plas awaccd in 
tes, 02 fewer places than it ought to ?!“. 
be,ſo as ſome place be right named, 
this is apded by the Statute of 
eofailes, which hath ended the diffe⸗ 
rences, in many Caſes repozted in 
our Books, concerning this point, 
wherefo2e J purpoſely omit them. 

Erroz, fo2 that the Judgment faf amy, where 
was given by default againſt the che Land lies. 
Defendant, being an Inkant, upon 
Jue that he was of full age, ad- 
judged, that the Tryal ſhould be in 
Norfolk, where the Land was, and 
not in Middleſex , where the Action 
was bzought. Cro. 3. part. 8 18. 

If the Viſne cometh from a wong 


ert lace, pet if it be per aſſenſum parti- May be our of 


the 
the 
Un- 
to- 


tu 
the 


a wrong place 


um, and \o entred of Reco2d, it by Conſent, 


hall ſt ind foꝛ Omnis Conſenſus tol- 
lterrorem. 1 Inſt, 125, 
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CAP. IX. 
Challenges. 


Du have already ſeen of what 
Viſne the Jury ought to be: The 
nert thing to be conſidered, is con 
cerning Challenges. And f32 this, 
ſhall pꝛeſent you with my Lon 
Cooks Collection. 1 Inſt, 156. The 
rather becauſe he hath taken mon 
pains in the gather ing and meths- 
dizing this Learning, then any 


other one point whatſoever ; And 


J know no Reaſon, wherekoze ] 
may not as well uſe his method, fo; 
the perfection of this Treatiſe , as 
he hath uſed other mens method and 
matter, (eſpecially Perkins, whom 
he ſeldem cites) koz the perfection 
of hi: 2 Judgment hath the pꝛehemi⸗ 
nence of Invention, and the Law 
bates nothing moe then Innora⸗ 
tion; wherekoze J ſhall follow his 
method 


2 2 
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method in the deſcription of a Chal- 
lenge , omitting the Bok Caſes, 
and Authozities cited by him. 


Challenge is a wozd common as 
well to the Engliſh as to the French, 
and ſometimes ſigniſteth to claim, 
and the Latine woꝛd is vendicare; 
ſometime in reſpec of revenge to 
challenge into the fteld, and then it 
is called in Latine, vindicare ox pro- 
vocate; Sometime in reſpect of par- 
tiality o2 inſufficiency, to challenge 
in Court perſons returned on a 
Jury. And ſeeing there is no proper 
Latin woꝛd to ſigniſie this particu- 
lar kind of Challenge, they have 
framed a woꝛd anciently witten 
Chalumniare, and Columpniare, and 
Calumpniare', and now wiitten Ca- 
lumniare, and hath no affinity with 
the verbe'Calumnior , 92 Calumnia, 
which is derived of that, fo2 that is 
[fa quite other ſenſe , ſignifying a 
falle accuſer; and in that ſenſe, 
Bratton uſeth Calumniator to be a 
alſe accuſer t but it is derived of 
the old wozd Caloir, oz Chaloir, 

ID 2 which 


Challenge. 


Calumniator. 


Challenge is 
twotold, 


To the Array, 
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which tu one ſignitication is to care 
foꝛ, 02 fozeſce, And foz that to chal. 
lenge- Jurors, is the mean to care fo ti 
o2 fozeſc, that an indifferent tra at 
be had, it is called Calumniare, to ri 
challenge, that is, to except againk} as 
them that are returned to be Jarot | P 
and this is his pꝛoper fignification;Þ er 
But ſometimes a Sommons, Son- ra 
monitio is ſaid to be Calumniata,anÞ th 
a Count to be challenged, but this} S 
is impꝛoper ly. And foza\muchaÞ] the 
mens lives, Fames, Lands , ant 
Gods, are to be tryed by Jurors, u 
is moſt neceſſary that they be Oui is 
exceptione majo es, end therefo2e] 
will handle this matter the mon 
A Challenge to Jurors is t. 
fold;rither to the Array, oz to th 
Polls: to the array cf the pin 
pall Pannell, and to the array 
the Tales. And herein pou ſhall w- 
der ſtand, that the Jurors names m 
ranked in the Pannel one under fend 
another, which oꝛder oz ranking tie qua 
Juty is called the Array , and tif turn 
Uer be, to array the Jury, and * tabli 
Ul 
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lay in common ſpeech, Battail array, Array. 


foꝛ the oꝛder of the battail. And 
this array we call Arraiamentum, 
and to make the array, Arrairare,de- 
rived of the French woꝛd Arroier; ſo 
as to challenge the array of the 
Pannel , is at once to challenge oz 
except ag ainſt all the perſons ſo ar- 
xayed 02 impannelled, in reſpect of 
the partiality oz default of ths 
Sheriff, Coꝛoner, oꝛ other Officer 
that made the Return, 


And it is to be known, that there 
is a pꝛincipal cauſe of challenge to 
the Array , and a challenge to the 
favour 2 pꝛincipall, in reſpec of 
yartiality, as firſt, i the Sheriff oz 


other Dfficers be of kindzed oz af- 


inity to the Plaintiff 02 Oefen- 
dant, if the affinity continue, Se- 
tondly, Ik any one 02 moꝛe of the 
Jury be returned at the denomina⸗ 
tion of the party, Plaintiff oz De- 
fendant, the whole array ſhall be 


tht] quaſhed, So it is ik the Sheriff re- 
ty turn any one, that he be moꝛe favou- 


whrtable to the one than ts the other, 
lay ; 


ID 3 all 


Principal! 
Challenges, 
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all the array ſhall be quathey, 
Thirdly, if the Plaintiff oz Deken⸗ 
dant have an Action of Battery a- 
gainſt the Sheriff, oz the Sheriff 
againſt either party, this is a god 
cauſe of challenge. So if th? Plains 
tiff oz Defendant have an action of 
debt againſt the Sheriff. (but other: 
wiſe it is, if the Ser iff have an agi- 
on of debt againſt either party) 01 
if the Sheriff have parcel of the 
Land depending upon. the ſame 
Title, 02 if the Sheriff oz his Baylf 
which returned the jury, be under 
the diſtreſs of either party; oz if 
the Sheriff oz his Bayliff be either 
of Counſel, Atturney, Officer in 
fee, 02 of Robes, oꝛ ſervant of either 
party, Goſſip, oꝛ Ar bitratoz in the 
ſame matter, and treated thereof, 
And where a ſubject may challenge 
the array foz unindifferency, there 
the King, being a party, may alſo 
challenge fo2 the ſame cauſe, as fo} 
Kindzed, oz that he hath part of the 
Land, o; the like; and where the 
array ſhall be challenged againſt 
the King, pou ſhall read in our 
Books. V? 
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Py default of the Sheriff, as 
when the array of a Pannel is re- 
turned by a Bayliff of a Franchiſe, 
and the Sheriff return it as of him- 
ſelf, this ſhall be quaſhed , becanſe 
the party ſhall loſe his challenges, 
But if a Sheriff return a Jury 
within a Liberty, this is god, and 
the Loꝛd of the Franchiſe is dꝛiven 
to his remedy againſt him, 


Ik a Peer of the Realm, oz L02d where there 
of Parliament be demandant oz muſt be a 
0 Knight re- 
turned of the 
his Jury, be he Loꝛd Spiritual, oz Jury. 
Tempoꝛal, oz elſe the array may be 


Plaintiff, Tenant oz Defend 
there mult a Knight be returne 


quaſhed 2 but if he be returned, al- 
though he appear not, yet the Jury 
may be taken of the reſi due. And if 
others be joyned with the Loꝛd of 


| Parliament, yet if there be no 


Knight returned, the array ſhall be 
quaſhed againſt all, So in an at- 
taint, there ouxht to be a Knight 
returned to the Jury, 


And when the Ring is party, as Where the 
in travers of an Dffice, he that tra- King is pany, 


ID 4 verſeth 
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Challenge to 
the tavour. 
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verſcth may challenge the array, 


hereafter in this Scion ſhall ay, 


pear ; And ſo it is in caſe of life: 
And likewiſe the King may chal. 
lenge the ar rey, and this ſhall be 
tryed by CTrpozs acco2ding to the 
uſual! ccurſe. T'e array Challeng; 
ed on both ſides (all be quaſhed, 


And if two eſtrangers make! 
Pannel, and not in favcurable 
manner koz the one party, oz th 
other, and tie Sheriff returns the 
0 the array was challenged fo; 

cauſe, and adjudged god. 


Ik the Bapliff of a Liberty ri 
turn any out of his Fravchiſe, tht 
array ſhall be quaſhed, as an arr} 
returned by one that hath no Frar- 


chile all be quaſhed, 


Challenge to the array fo? f. 
vour 3 He that taketh this, mul 
ſhew in certain the name of him 
that made it, and in whoſe time and 


all in certainty: This kinde of 


Challenge being no p2incipal chal: 
, lenge, 
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lenge, mult be left to the diſcretion 
and conſcience of the Trio2s; as if 
the Plaintiff 02 Defendant be Tenant 
to the Sheriff, this is no p2incipall 
Challenge, fo» the Loꝛd is in no 
danger of his Tenant , buf © con- 
verſo it is a p2incipal Cha'lenge; 
but in the other he may challenge 
fo favour , and leave it to trpall. 
Oo affinity between the Sonne of 
the Sheciff, and the Daughter of 
the party, 02 & converſo, oꝛ the like, 
is no pꝛintival challenge. but to the 
favour ; but ik the Sheriff marry 
the Daughter of either party, 
e converſo, this (as hath been 
laid) 13 a pzincipall Challenge, of 
the like. But where the King is 
party, one {all not challenge the 
array foꝛ favour, &c. becauſ: in re- 
ſpect of his allegeance, he ought to 
favour the King moze, But if the 
Sheriff be a Qadel* of tle Crown, 
d2 other mentall ſervant cf the 
King there the challenge is god, 
and likewiſe the King may chal- 
lenge the array fo? f. vour. 


* Note, 


For cke King. 


""'To6 


To the Polls, 


Peremptory 
Challenge, 
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Note, upon that which hath been 


To ne array. ſaid it appeareth, that the challenge 


to the array, is in reſpea of th 
caitſe of unindiferency , 02 default 
of the Sheriff oz other Dfficer that 
made the Return, and not in reſpeq 
of the perſons returned, where 
there is no unindifference oz de, 
fault in the Sheriff, &c. koz if th 
challenge to the Array be found 
againſt the party that takes it, yt 
he (all have his particular chal. 
lenge to the Polls, 


Jn ſome Caſes a Challenge my 
be had to the Polls, and in ſome 
Caſes not at all, Challenge to the 
Polls, is a challenge to the parti 
cular perſons, and theſe be of four 
kinds, that is to ſay, Peremptoy, 
Pꝛincipall, which indure favour, 
and fo2 default of Hundzedoꝛs. 


Peremptoꝛvp, this is ſo called, be 
cauſe he may challenge perempts 
rily upon his own difitke , without 
ſhewing cf any cauſe, and this only 
tz in caſe of Treaſon 02 Faure 

& 
* 


— 
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ſavorem vitæ; and by the common 
Law, the pꝛiſoner upon an Endict- 
ment 02 Appeal, might challenge 
thirty five , which was under the 
number of thz@ Juries ; but now 
the Statute of 22 H. 8. the number 
is reduced to 20. in petite Treaſon, 
Pur der and Felany; and in Caſe of 
high Treaſon, and Piſpꝛiſion of 
high Treaſon, it was taken away 
by the Stat. of 33 H. 8. but now by 
the Stat. of 1 & 2 Phil, & Mary, the 
Common Law is rcvived fo2 any 
Treaſon, the pꝛiſoner ſhall have his 
Challenge to the number of 35 ,and 
ſo it hath been reſolved by tye Ju- 
ſtices, upon conference between 
them in the Caſe of Sir Walter 
Raleigh and George Brooks: But all 
this is to be under ſtod when any 
ſubject that is not a Peer of the 
Realm, is arraigned foz Treaſon 
9) Felony, Ent if he be a Loꝛd of 
Parliament, and a Peer ok the 
Realm, and is to be tryed by his 
Pere, he ſhall not challenge any of 
hie Peers at all, foz they are not 
\{wozn as other Juro2s be, but 1 

the 


No Challenge 
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the party guilty oꝛ not guilty, upon 
their Faith o2 Allegeance to the 
King, and they are Judges of the 
fat, and every of them dot ſepa; 
rately give his Judgment, begin: 
ning at the loweſt. But a ſubject 
under the degree of Nobility, may 
in caſe of Treaſon 02 Felony, chal. 
lenge fo2 juff cauſe as many as he 
can, as ſhall be ſaid hereafter, Jn 
an appeal of death, againſt divers, 
they plead not guilty, and one joynt 
Venite facias is awarded, if one 
challenge peremptoꝛily, he ſhall be 
d2awn againſt all, Other wile it is 
of ſeveral Venire fac. 


Mote, that at the common Law, 
befo2e the Stat. of 33 E. 1. the King 
might have challenged perempto⸗ 
rily without ſhewing cauſe, but only 
thit they were nat god fo? the 
King, and without being limited t6 
any number, but this was miſchie- 
vous to the ſubject, ten ning to ini⸗ 
nite delayes and danger. And there: 
koꝛe it is Enacted, Quod de cæ e 
licet pro Domino Rege dicatur quod 
u 
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juratores, & c. non ſunt boni pro Re- 
ge: non propter hoc remaneant in- 
3 

quifitiones, &c, ſed aſſignent certam 
cuſam calumriz ſuæ, &c. whereby 
the King is now reſtrained, 


Pꝛineipal, ſo called, becauſe if it principal 
be found true, it ſtandeth ſufficient Challenge to 
of it ſelf, without leaving auy thing he Polls, 


to the Conſcience oz diſcretion of 
the Triozs, Of a pzincipal cauſe 
of chell:nge to the Array, we have 
ſaid ſomewhat already; now it fol- 
loweth with like bzevity , to ſpeak 
of. pzincipal Challenges to the 
Polls, (that is) ſeverally to the 
perſons returned. 


Pzincipal Challenges to the To che Polls; 


Poll may be reduced to four heads, 
Firſt, Propter honocis reſpeRum, for 
reſpect of Honour: Secondly, 
Propter Defectum, fo2 want oz dec 
fault : Thirdiy, Proprer Affectum, 
lo affection oz partiality; Fourth- 
ly, Prepter Delictum, fo Crime 92 


Delict, 


F irſt, 
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Propter bonoris 
reſpectum. 


A Peer may 
challenge 
bimſelt. 


Peers and 
Commons, 
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Firſt, Pcopter Honoris reſpeRun, 
As any Peer of the Realm, oz Lon 


of Parliament, as a Baron, Ui. 


count, Earl, Darqueſs, and Duke, 
fo2 theſe in reſpect of Ponour an 
Nobility, are not to be Cwo2n on 
Juries; and ik neither party will 
challenge him, he may challenge 
himfelf ; fo, by Magna Charta it is 
pꝛovided, Quod nec ſuper eum ibi- 
mus, nec ſuper eum mitremus niſi pet 
legale judicium parium ſuorum, aut per 
legem rerrxg, Wow the Common 
Law hath divided all the ſubjegs 
into Loꝛds of Parliament, and in- 
to the Commons of the Realm, 
The Peers of the Realm are div 
ded into Barons,Uiſcounts, Carls, 
Darqueſſes and Dukes; The Com- 
mons are divided into Knights, El 
quires, Gentlemen, Citizens, Peo⸗ 
men, and Burgelles: And in Judge: 
ment ok Lam, any ok the (aid de⸗ 
gres of Nobility are Peers to ant- 


ther: As if an Earl, Marqueſs, 


o2 Duke, be to be tryed fo2 Tres 
(on o2 Felony, a Baron, oꝛ any0- 
ther dexree of Nobility is his 22 

In 
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In like manner, a Knight, Eſq; 
c. (hall be tryed per Pares, and 
that is by any of the Commons, as 
Gentlemen, Citizens, Peomen, oz 
zurgeſles; ſo as when any of the 
Commonsis to have a Trpal, et- 
ther at the Kings Suit, oz between 
jarty and party, a Per of the 
Realm ſhall not be impannelled in 
any Caſe, 

Secondly, Propter Defectum. Challenge 


I, Patriæ, as Aliens bo2n, Propter de- « 


2, Libertatis, as Uillains oz feiun. 
Bondmen, and ſo a Champion muſt 
be a freeman, 

3. An: ui ſenſus.i. libert tenementi. 
Juſt, what yearly Freehold a Jn- g. beſore; 
02 ought to have, that palſeth upon 0,0.» i- 
Tryal of the life of a man. o2 in a liber habears 
Plea reall, oz in a Plea perſonal, 4 J. Kc. 
were the debt oꝛ damage in the De⸗ 
flaration amounteth to 40. Marks, 
Vide, Littleton, Sect. 464. Secondly, 
this Freehold muſt be in his own 
tight, in Fee-ſim le, Fe tail, fo2 
terme of his own life,o2 foꝛ another 
mans life, although it beupon con- 
dition, oz in the right of his Wife, 

| out 


feſtum hun- 
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out of antient Demeſne ; koz Fra. 
hold within ancient Demeſne will 
not ſerve, but the debt oz damage 
amounteth not to 40. Marks, any 
Fr&hold ſufficeth, Thirdly , he 
mult have Freehold in that Coun: 
ty where the cauſe of te Action art 
ſet . ang though ye bath ta anche, 
it ſufficeth not. Fourthly, if after 
his return he ſelleth away his land, 
oꝛ if Ceſty que vie, 82 his Wife dy- 
eth, oz an entry be made koz the 
condition broken, ſo as his fre- 
hold be determine g., he may be chal- 
lenged koz inſufficiency of Fre- 
hol 3, 

4, Hundredorum: Fieſt, by the 
common Law in a Plea rrall, mixt, 
and per ſonal, there ought to be four 
of the Dund2ed (where tie cauſeol 
Action ariſcth) returned fo2 their 
better notice of the cauſe ; for V. 
cisi vicinorum facta preſumuncut 
ſcire, And now ſince Littleton waote, 
in a Plea perſonal, ik two Hundre- 
dors appear, it ſufficeth ; and ina 
Attaint, although the Jury 1s 
double, pet the Hundredors are not 

double. 
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double, Secon oly, Tf he hath ei 
ther Freehold in the Puudzed. 
though it be to the value but of halt 
an Acre, oz if he dwell there, though 
he hath no Freehold in it, it ſufft- 
eth. Thirdly, if tye cauſe of the 
Aion riſeth in divers Hundzeds, 
pet the number ſhall ſuffice, as if it 
had come out of one, and not ſeve- 
tall Hundredors out of each Hun- 
ned. F urthly, if there be divers 
hundzeds within one Let 02 Rape, 
if he hath arp Freehold, oz dwell 
in any of thoſe Hundzeds, though 
nut in the pꝛoper hund2ed, it ſufft- 
teth. Fikthly, if the Jury come de 
corpore Comitatus, 02 de proximo 


Hundredors; 


bundredo, where the one party is , 1.4. 
Ind of the Dundzed, oz the like, 6 


there ned be no Hundredors be re- 


tur ned at all. Sixthly, if a Hun- 
. | dredor after he be returned, ſell a⸗ 
way his Land within that Dun- | 
Ned, yet ſhall he not be challenged | 


ko the Pundzed, koz that this no⸗ 
tice remains; otherwiſe as hath 
dei (aid fo2 his inſufficiency of 


freehold, foy his fear to offend, and 


I ts 


Challenges 


propter a- 
1 ect, 


Principal! 
Challenge. 
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to have Lands waſted, 8c. which 
is one of the Reaſons-of Law, iz 
taken away. Seventhly , he that 
challengeth foz the Dundzed, mutt 
che w in what Dund2ed it is, and not 
d2ive the other party to ſhew it, 
Eightly, his Challenge kon the 
Pundzed is not ſimpliciter, but (@ 
cundum quid; fo2 though it be found 
that he hath nothing in the Pyy- 
dꝛed, pet ſhall not he be dꝛawn, but 
remain præter H. that is, beſides 
fo2 the Pundzed, and albeit he 
dwelleth, oz have Land in the 
Hundꝛed, pet muſt he have Cuffici 
ent Freehold, 

2+ Propter affectum: And this is 
of two ſoꝛts. either wozking a piit- 
cipall Challenge, oz to the favour, 
And again a p2incipal Challenge 
is of tws ſozts, either by Judge⸗ 
ment of Law, without any Ac of 
his, oz by Judgment of Law upon 
his own Act. 

And it is ſaid that a pzincipal 
Challenge is, when there is exp2els 
favour, oz expꝛeſs malice, Firk, 
without any Act of his, as if the 

TJuro} 
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Juro2 be of bloed oz kindzed to ei- 
ther party, Conſanguineus, Which is 
rompounded ex Con & ſanguine, 
quaſi eodem ſanguine natus, as it x 


were illued from the ſame bled; 
and this is a p2incipal challenge, 
fo2 that the Law pꝛeſumeth that 
one Kinſman doth favour another, 
defoze a ſtranger, and how far re- 
mote {o ever he is of kind2ed, yet 
the Challenge is god. And ik the 
Plaintiff challenge a Juror fo2 Kin- 
ded to the Defendant, it is ns 
Counterplea, to ſap that he is of 
kind2ed alſo to the Plaintiff, though 
he be in a ne&erer degrer. Foz the 
wo1ds of the Venire facias » fozbid- 
deth the Jutor to be of kindzed to 
either party, 


Jf a body politick oy inco2pozate, Bodics Po.” | 
ſole 02 aggregate of many, b2zing licick. 


any Action that concerns their body 
politick 02 incoꝛ poꝛate, if the Jursc 
be of kindꝛed to any that is of that 
body ( although the body politick 
0) inco2po2ate can have no kind2ed, 
het) ko; that thoſe bodies conſiff of 
latural- perſons, it is a pzincipal 

- Þ chal⸗ 
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indred. 


Affinity. 


tween the parties, Puch moze = 
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lenge, A Baſtard cannot be of kin 
dꝛed to any, and therefoze it can be 
no pꝛincipal challenge. And here 
it is to be known, that Affinitas, at. 
finity hath in Law two (enſ's, Jn 
his pꝛoper ſenſe it is taken foy that 
neerneſs that is gotten by mariage, 
Cum cuz cognationes inter ſe diviſe 
per nuptias copulantur, & alte: a ad i- 
rerius fines accedit, & inde dicitut 
Affinis. In a larger ſenſe Affinitas is 
taken alſo foz Conſanguinity and 
Kindzed, as in the zit of Venice 
facias, and other where, Affinity,o1 
Alliance by Mariage, is a principal 
Challenge, and equivalent fo2 Con. 
ſanguinity, when it is bet wen ei⸗ 
ther of the parties, as if the Plainuf 
92 Defendant marry the Daughter, 
o Couſin of the Juror, oꝛ eee 
marry the Daughter o2 Couſin of 
the Plaintiff 02 Defendant, and the 
ſame continues, oꝛ Iſſue be ha?, 
But if the Son of the Juror haty 
mar ied the daughter of the Plaintiff, 
this is no pꝛincipal Challenge, but 
to the favour , becauſe it is not be: 
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be ſaid hereof, (ed ſumma ſequor fa- 
ſligia rerum. 
Il there be a Challeuge foꝛ Cos 
ſinage , he that taketh the Chal- Cofinage. 
lenge mult ſhew how the Juror is 
Couſin, But pet if the Coſinage, 
that is, the effec and ſubſtance be 
found, it ſnfficeth; koz the Law 
neferreth that which is material, 
befoze that which ts foꝛmall. 


Jf th2 Juror have part of the Depending on 


Land that dependeth upon the ſame the lame 
Title, Title. 

Jf a Juror be within the Dun- 
ded, Let, oz any way wi hin the 
Heigniozp, immediately. oz medi⸗ 
ately, oꝛ any other diſtreſs of either Oiſtreſs. 
party, this is a pzincipal Chal- 
lenge, But if either party be wit h⸗ 
in the diſtreſs of t he , thisno 
Pincipal Challenge ut to the 
favour, 

Tf a Mitnes named in the Deep 
returned of the Jury, it is a god Wirneß. 
cauſe of Challenge of him. So it 
is if one within age of one and 
twenty be returned, it is a god . 
(auſe of Challenge, 

23 Upon 
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Goefarher, 
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Upon his own Aa, as if the Juror 
hath given a Uerdict befoze, foz the 
ſame cauſe, albeit it be reverſed by 
Mit of Errs?, 92 if after Uerdig, 
Judgment were arreſted, So if he 
hath given a fozmer Ger dict upon 
the ſame Title oꝛ matter, though 
between other perfous, But it is to 
be obſerved, that J may ſpeak once 
koz all, that in this oz other like 
Caſes, he that taketh the Challenge 
mult ſhew the Reco2d , ik he will 
have it take place as a pzintipal 
Challenge, otherwiſe he mult con: 
clude to the favour , unleſs it be a 
Reco2d of the ſame Court, and then 
he mult ſhew the day and terme. 
So likewiſe one may be challen⸗ 
ged, that he was Inditoꝛ of the 
Plaintiff defendant, Cither of 


Treaſon, Felonp, Miſpzifion, 
Treſpaſs, oz the like in the lame 
cauſe, 

Ik the Juror be Godfather to the 
Child of the Plaintiff 02 Defendam, 
82 e converſo, this is allowen to be 
4 god Challenge in our Boks, 


1 
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Ik a Juror hath been an Arbitracor Arbitrarow « 

choſen by the Plaintiff 02 Defendant, 
in the ſame cauſe, and have been in- 
fozmed ok, 92 treated of the matter, 
this is a p2incipal Challenge. O- 
therwife ik he were never infozmed 
noꝛ treated thereof; and otherwiſe 
if he were indifferently choſen by 
either of the parties, though he 
treated thereof. But a Commiſ⸗ 
fioner choſen by one of the parties, 
fo: examinatton of Witneſſes 5 the 
ſame cauſe, is no pꝛ in cipal cauſe of ; 
challenge ; fo2 he is made by the Commilligaer. 
King under the great Seal, and 
not by the party as the Arbitrator 
is, but he may upon cauſe be chal- 
lenged foꝛ favour. 

Jf he be of counſel, Servant, Counlal, 
02 of Robes,02 Fee, oꝛ of either par- 
ty, it is a pzincipal Challenge, 


Ik any after he be returned, do Eat er drink at 
tat and dzink at the charge of ei- che parties 
ther party, it is a pꝛincipal cauſe of charge. 
Challenge, otherwiſe it is of a 
Erioz after he be kwoꝛn. | 
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Action bꝛought either by the Ju. 
ror againſt either of the parti 8, q 
by either of the parties againſt 
him, which may imply malice 9 
piſpleaſure, are Cauſes of p2incipal 
Challenge, unleſs they be brought 
by Cor pn, either befo2e oz after tie 
return; fo2 if Covyn be found then 
it is no cauſe of Challenge; other 
Actions which do not imply malice 
9} diſpleaſure. are but io the ft 
vour , as an Action of debt, &c, 
More 3, 

In a cauſe where the Parſon ofa 
Barich is party, and the right of 
the Church comethin debate, a Pas 
riſhioner is a pzincipal Challenge, 
Ot her wile it is in debt, oꝛ any other 
Act on where the right of the 
Church cometh not in queſtion. 


If either party labour the Juror, 
and give him any thing to giv? his 
Uerdic, t is is a pꝛincipal Chal: 
lenge. Fut ik either party labour 
the Juror to appear, and to do his 
Conlcience, this is no Challenge at 
all, but lawful foz him to do it. 

T 


* 
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Chat the Juror is a Fellow- Fele 
Servant with either party, is no gervanr, 


pzincipall Challenge but to the 
favour. 
Neither of the parties can take 


that Challenge tothe Polls, which T che Pell 


he might have had to the Array. 


Note, if the Defendant may have 
a pzincipal cauſe of Challenge tg 
the Array, if the Sheriff return the 


juty, the Plaincift in that caſe may Yenire facias 
{0z his own expedition, alledge the o che Core. 
ſame, and p2zay P2oceſs to the Co- . 


roners, Which he cannot have,unleſs 
the Defendant will confeſs it ; but 
if the Defendant will not confeſs it, 
then the Plaintiff ſhall Have a Venire 
facias to the Sheriff, and the Defen- 
dant ſhall never take any Challenge 
fo2 that cauſe, and lo in like caſes, 
But on the part of the Defendant, 
any ſuch matter ſhall not be alledg⸗ 
ed, and P2oceſs pared to the Co- 
roners, becauſe he may challenge the 
Jury fo2 that cauſe, and can be at 
vo pꝛejudice. 


Challenge 


1122 


Challenges to 
the farour. 


Fayour, 
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Challenge concluding to the fa. 
vour, when either party cannot 
take any principal Challenge, but 
ſheweth cauſes of favour , which 
muſt ve left to the conſcience any 
diſcretion of the Triors, upon hear- 


ing their evidence to finde hiifi fa: 


vourable, oz not favourable, But 
pet ſome of them come nerer to: 
Principal Challenge then other, 9s 
ik the ſutor be of kindzed, oz undet 
the diſfreſs of him in the reverſion 
o remainder, oz in whoſe right the 
Avo wie oꝛ Julkification is made 
the like + Theſe be no p2fncipall 
Challenges, becauſe he in Reverſi- 
on, remainder, oꝛ in whoſe right the 
Avowry o2 Juſtification is, is not 
party ts the Recozd; otherwiſe it 
is, if they were made parties by ad, 
Refc2ipt, oz Uoucher, and pet the 
caufe of favour is apparent; ſs it 
is of all p2incipal cauſes, if they 
were party to the Recozd, Nov 
the cauſes of favour are infinite, am 
thereof ſomewhat may be gathered 
of that which hath been ſaid , and 
the reſt J purpoſely leave the Rea- 


der to the reading of our Boks 
con- 
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„ | concerning that matter. Foz all 
t | which the rule of Law is, that he 
t | milf ſtand indifferent as he fkands 
þ unſwo2n. 

I 


polles , where the King is party. 
Ind ik a man be out-lawed of 
Treaſon oꝛ Felony, at the Suit of 
the King, and the party foꝛ avoyd- 
ing thereof alledgeth imp2ifon- 
ment, 02 the like, at the time of the 
Outlawzy , though the Illue be 
jopned upon a collateral point, yet 
hall the party have ſuch Challen⸗ 
ges, as if he had been arraigned ny- 
ia the crime it (elf, for this by a 
meane concerneth his life alſo, 
Proprer delictum, As if the Juror 


The Subject may challenge the King. 


be attainted o2 convicted of Trea- Challenges 


to life oꝛ member, or in attaint fox 
it a falſe Gerdi, oz foꝛ perjury as a 
y | Ditneſs. on in a conſpiraty at the 
w | Suit cf the King, oz in any Dutt 
either fo2 the King, o2 fo2 any fub- 
ee) be adiudged to the Pillozp, 
4 Tumbzel, or the like, or to be 
„Rnanded, oꝛ to be ſtigmatique, ox to 
s | hive any other cor pozal punich⸗ 
1 | ment 
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Infamous. 


Oatlawed. 


Whe onghr to 
be on Jurics. 


Ar what time 
Challenges 
muſt be taken. 
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ment whereby he becommeth infa. 
mous, ( fox it is a maxime in Lay, 
Repellitur a facramento infamis) 
theſe and the like are pꝛincipal tau. 
ſes of challenge, So it is if a man 
be outlawed in treſpaſs, debt, o; 
any other action, fo2 he is Exlex, and 
therefo2e is not legalis homo. And 
old Books have ſaid, that if he be 
excommunicated, he could not be of 
a Jury, | 

See the Statutes cf W. 2. and 
Artic, ſupra cartas, what perſons the 
Sheriff ought to return on Juris, 
And {ee F. N B. breve de non ponet- 
dis in Aſſeſis & ;uratis ; and the Re- 
giſtet in the ſame zit. And (# 
there what remevy tie party hath 
that is returned againſt Law, 

It is necellary to be known the 
ti me wen the challenge is to be ta- 
ken. F ir ſt, be that hath divers chal- 
len es, nu take tem all at once, 
and the Law ſo requireth indiffe: 
rent trials, and divers challenges 
are not accounted double, Second⸗ 
Ly.tf ore be chal'enged by one party, 
if after he be tried indifferent, it is 
time encugh koz tle other wy ' 
chal- 


Tryalls per Pais. 
challenge him. Thirdly, after chal- 
lenge to the Array, and tryal duly 
\ | returned, if the ſame party take a 
challenge to the Polls, he muſk 
I heweaulſe pzeſently, Fourthly, ſo 
is Juro? be fozmerly won, if he 
| challenged, he muſt ſhew cauſe 
I peſently, and that cauſe muſt riſe 
ce he was \ſwozn, Fifthly, when 
the King is party, oz in an appeal 

of felony,the Defendant that chal⸗ 
| | imgeth koz cauſe, muſt ſhew his 
; || cauſe pꝛeſently. Dixthly, It a man 


incaſe of Treaſon oz Felony, chal- 
lenge fo2 cauſe, and he be tryed in- 
. Idifferent, pet he may challenge him 
> | jrremptozily, Seventhly, a chal- 
Inge fo2 the Pundzes muſt be ta- 


kenbefoze ls many be [wozn, as will Huadredort. 


e ate foz Dundzedozs, oz elſe he 
+ I oſeth the advantage thereof, 


Jury muſt be challenged befoze the 
our Knights, befoze they be return- 
in Court; fo2 after they be re- 


„ Turned in Court, there cannot any 
ſhallenge be taken unts them. 


Nota. 


In a Wyit of Rigbt, the grand Wrie® Right, 
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The Array of 
the Tales. 


Coreners. 


Eliſors. 


Tryalls per Pais: 
Nota. The Array of the Tiles 
ſhall not be challenged by any one 
part p, until the Array of the pyinci- 
pall be tryed ; but if the Plaintiff 
challenge the Array of the print. 
pall, the Defendant may challenge 
the Array of the Tales. After une 
hath taken a challenge to the Poll 
he cannot challenge the Array. 


_ Now it is to be Len how chil: 
lenge to the Array of the principal 
Pannel, oz of the Tales, oz of the 
Polls ſhall be tryed, and who ſhall 
be tryoꝛs of the Came, and to whon 
paoceſs ſhall be awarded, | 


If the Plaintiff alledge a. cu 
of challenge againſt the Sheriff,the 
pzoceſs ſhall be directed to the Cs 
20ner s, if any cauſe againff any 
the Cozoners, pzoceſs ſhall be & 
warded to the reſt, if againk all 
of them, then the Court ſhall ap 
point certain Eliſo2s , oz Elia 
(da named ab eligendo) becauſe the 
are named by the Court, agalnl 
whole return; no challenge p_ 

| ta 
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taken to the Array, becauſe they 

were appointed by the Court, but 

he may have his challenge to the 

Us. Nate, if pꝛoceſs he once a- 

ded fo2 the partiality of the 

Sheriff , though there be a new 

Sheriff, pet pzoceſs ſhall never be 

awarded to him: foz the entry is, 

In quod vicecomes ſe non intromittat. 

But otherwiſe it is.fo2 that he was 2» 
owe to either party, oz the 7 


9 

It the Array be challenged in Array: 
Court, it hall be tryed by two of 
them that be impannelled to be ap- 
11 men : foz the = 
is in that caſe ſhall not erced t i 
number of two, unleſs it be by con- —— 
let. Put when the Court names 
tho foz ſome ſpecial cauſe alledged 
ip either party, the Court may 
tame others; if the Array be quaſh= - 
ed, then p2oceſs ſhall be awarded, 
ur ſupra, If there be a demur to a 
challenge, the Judge befoze whom Demur co a 
the cauſe is to be tryed, may deter- Challengg, 
Kine it, oz adjourn it to be heard an- o _ 
ther time, Stiles 464, Vide Bulſtr. . 
Rt, 114, If 
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Array of the 
Principall and 
Tales. 


Two Try or-. 
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Ik a Pannel upon a Venire facig 


be returned, and a Tales, and the gr. 


ray of the pꝛincipall is challenges, 
the tryozs, which try and quaſh the 
Array , ſhall not try the Array of 
the Tales; foz now it is, as if there 
had been no appearance of the pn. 
cipall Pannel; but if the tryon 
affirm the Array of the pyincipal, 
then they ſhall try the Array of the 
Tales. It the Plaintiff challenge 
the Array of the pꝛincipall, and the 
Defendant the Array of the Tal, 
there the one of the pzincipall, am 
the other of the Tales ſhall try both 
Arrayes, Foz other matter concer- 
ning the Tales, ſ& in Cokes Repojts 
matters wo2thy of obſer vation. 
When any challenge is made tothe 
Polls, two tryo2s ſhall be 1 * 
ed by the Court, and if they try em 
indifferent, and he be won, then 


he and the two tryoꝛs ſhall try ano 
ther; an) if another be tryed in / 


kerent, and he be lwozn, t. en the 
two tryozs ceaſe, and the two that 
— cwozn on the Jury ſhall try the 


. qt 
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Ik the Plaintiff challenge ten, Tall of 
uind the Defendant one, and the Challenges! 
ed, | twelfth is \wo2n,becauſe'one cannot 
the T try alone, there hall be added to 
pof F him one c allenged by the Plain- 
at tiff, and the other by the Deken⸗ 
in. dant. Mhen the trpall is o be had 
01s | by two Counties, the manner ol the 
gal, tryall is wozt hy ok obſervation; and 
the apparent in our Boks; It the four 
nge Knights in the Wizit of Right be 
the challenged , they ſhall try them- 
les, & (elves, and they ſhall choſe the 
and grand Aſſize,. and try the challen- 
oth ges of the parties. Ik the cauſe of 
cer- F challenges. touch the diſhonoz, oz "8 
ats viſcredit of the Juroz, he ſhall not —— ea 
ion. be examined upon his Oath, but in 
the F other caſes he ſhall be examined up- 
yo omhis Dath, to infoznrthe tryozs; 
Wy If an Inqueſt be awarded by de= 
then fault, the Oekendant hath loſt his : 
ang Challenge ; but the Plaintiff may 
challenge fo2 juſt cauſe , and that 
Hall be examined and tryed, .. 
— Whereſoeyer the Platatiff is to . 
Weaver per viſum jutatorum, there lien 
night to be (ir of the Jury tha; have 
K gad 


Challenges. 


Tryalls per Pais. 


had the view, o2 known the Land in 
queſtion ſo as he be able to put the 
— tu poſſeſſion, if he recg- 

4 

In Proprietate probanda, and a 
Wiit to inquire fo2 waſte, the par- 
ties have been received to take their 
challenges. But paſſing over many 
things touching this matter, J will 
conclude with the ſaying of BraQton, 
Plures autem aliæ ſunt cauſæ recuſandi 
juratores, de quibus ad præſens non 
recolo, ſed quæ jam enumeratz ſunt; 
ſufficiant exempli cauſa, 


SSS SSS S 1». 
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f 

e | —— —— — 
AL. X 

+ | Of what things a Jury may th- 
y quire ; when of eſpirituall; 
l | when of things done in ano- 
5 ther County, or in another 
1 Kingdom; when of Eſtop- 
pels, and when rot; when 


of a mans intent. 
| De next wozds in the TAzit, 
1 which have not pet ben taken 
notice of, are theſe, per quos rei veri- 
us melius ſciri porerit 3 And this is 

the chief end of their meeting tog: 

- | ther: No Court can give a rig yt Ex fade jus 

Judgment, unleſs the truth of the“ ur. 

fat be certainly known; and to finde 
but this truth, no way is like to this 
of Juries: koʒ they do not onely go 
tpon their own knowledge, though 
they are Neighbouts to the place 
KR 2 where 
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where the queſtion is moved, and ſg 

are pꝛeſumed to have a better know. 

ledge of the fac, then any others; 

Foz vicicus facta vicint preſumitut 

ſcice 3 But leaſt this pꝛeſumption 

Gould fail, the Law allowes other 

Evidence to be given to them, by 

which, they may moꝛe certainly and 

conftdently,nive their Verdict of the 

Illue, which is meant by this wopd 

Rei. | 

And here, it will not be amiſs to 
give you a bziek deſcription, dequi- 
bus rebus, what the Enqueſt may in- 
quire of, and finde; 

Of the Lay. Wherefoze , though it be true, 
that a Jury ſhall not be charged, 
noz weddle with a mat ter of Law, 
and if they do, and finds it, their 
Qerdict as to this ſhall be void, 
yet daily experience (as well as 

Littleton, Sect.368) tells us, that 
they may take upon them the know- 
ledge of the Law, and give a gt- 
nerall Aer dig; though to finde the 
ſpeciall matter is the ſafeſt way ln n 
them, becauſe, if they miſtake tle 
Law, they run into the danger - an 
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taint. In many caſes, the Jury are 
; | to inquireofthe knowledge and in- 
ur tent of a man, as where the Nar. Ola mans 
on | that the Defendant kept a Dog ** 
er | which killed the Plaintiff's Sheep, 
by deiens canem ſuum ad mordendas oves 
ny | confuerum; there though Sciens be 
he not traverſable, yet the Jury upon 
n _ mult inquire of it, lib. 

4 19, | 
to Jn ſome Caſes, a Jury may try * 
vi. ad nde a ſpiritual thing. as a Oi. G 
in. bete, Matrimonp, &c. and muſt © 
take notice thereof, upon pain of 


ue, Attaiut, lib. 4. 29. lib. 9. lib.7 43. n 


S 
w. Che Jurors of one County , may egi, — 4 


Ine any tranſito2y thing done in County of D. 
- mother County: Nay ſometimeg upon — guil- 
as | fey mult finde locall things in ano- 77> If the Jury 
hat ther County, as if the Heir pleads 3 = 
ow- dens per diſcent, and the Plaintiff ;, dhe — 
f(f- plies , Aſſets in a Parifh and of 3. their 
the Ward within London, the Jury Verdi& is 
fo; aun finde Aſſets in any County; In void. Bur ik 
tie Ie Came caſe againſt an Exctutoz, g. — 
fan e pleads plene adminiftravit, the fully, — 
at, Dey may likewiſe finde Aſſets in a- taint lyeth. 


K 3 np Finch 400. 
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Of things done 
In another | 
County, or 
Countr). 


Eftoppels. 
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uy part of the Wozld; Ind the 
Reaſon is, vecauſe the place is ont. 
ly named koz neceſſity of tryall, 
Put where the place is part of the 
Jue, it is otherwiſe. And there- 
koze if J p2omiſe in one place to do 
a thing in another, and Iſlue is upen 
the b. each, the Jury ought to come 
from the place of the breach: But 
if J pꝛomiſe in London, to do q 
thing at Budeaux in France,and Iflue 
uv on the breach, pet this chall be 
tryed in London fo; neceſſity , be- 
cauſe other wiſe it wonld want try 
all, and the Jury muſt inquire of the 
breach at Butdeaux. ut if J pu⸗ 
miſe in France, to do a thing in 
France, ſo that both Contract and 
performance is beyond Sea, this 
wants tryall in our Law. lib.6.47 
l.7.23. 26.27. =_ 


— 
2 


The Jury may finde Eſtoppels, i 
the taking of a Leaſe of a man' 
own Land, by Deed indented; 9 
the delivery of a Ded befoze the 
date, as in Debt by an Adminilin 
to2 upon a Bond dated 4 April 


Ss 
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24 Eliz, The Defendant pleaded, 
that the Inteſtate dyed befoze the 
date of the Obligation, and ifinc ni⸗ 
ent ſon fait, upon which they were at 
Iſſue , and adjudged that the Jury 
might finde that the Bond was de- 
livered the 3d of Ap il, becauſe they 
are {won ad vetitatem dicendum ; 
though the parties are eſfopped to 
plead a Deed was delivered befoze 
the date; but they may plead a de- 
livery after the date, becauſe if hall 
never be intended, that a Deed was 
delivered befo2e the date, but after 
it may, 


But if the Eſkoppel oz admfte Egoppelt 


tance be within the ſame Record, in 
which I\Cue is jopned, then the Ju- 
rors cannot finde any thing contra- 


xp to this, which the parties have 


affirmed , and admitted of Reco2d, 
though it be not true: Foz the 
Court may give Judgement upon 
matters confeſſed by the parties; 
and the Jurors are not to be charged 
with any ſuch thing, but onely with 
1 * _ parties vary, li.2, 
4 1,4.53. Co. Lit, 227. 

b 4.3 8 4 The 
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Record not 
fhewed, 


Warramy. 
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The Jury may finde Deeds, 81 
matter of Recozd, if they will, 
though not ſhewed in Evidence, 
Finch 400. They may inquire of 
things done befoze the memoꝛzp of 
man, lib. 9. 34. 

The Jury may finde a Warranty, 
being given in Evidence, tkoughit 
be not pleaded : May the Juty may 
finde that. which cannot be pleaded, 
as in Treſpaſs , upon not guilty; 
The Jacy may finde that the Ocfen- 
dant leaſed Lands foz life, upon 
Condition, and entred fo2 the Cons 
dition bzoken; Though this Can; 
not be pleaded without Deed, yet 
the Jury may finde it. Lit. Sec. 
366. | | 

But this matter comes mozt 
pꝛo per ly under the title Evidence; 
wherekoze we will pꝛocerd to that, 


C AP. 
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CAP. XI. 


Evidence. 


Uidence, Evidentia; This wo2d 


in legall under ſtanding (ſaith Exidence, 


Coke 1. Inſt. 283.) doth not onely 
contain matters of Recozd, as Let- 
ters Patents, Fines, Recoveries, 
Inrollments,and the like, and wzi⸗ 
tings under Seal, as Charters aud 
Deeds, and other Mzitings with- 
dit Seal, as Court-Rolls, Ac- 
counts, and the like, which are call- 
dEviderces Inſtrumenta. But in a 
larger ſenſe, it containeth alſo Te- 
imonia, The Teltimony ok Mit- 


Jules, and other p2ofs, to be pꝛo- 
Yuced and given to a Jury fo2 the 


linding of any Illue. joyned between 
the par ties; And it is called Evi⸗- 
dence, bccauſe thereby the point in 


P. Ine is to be made evident to the 


Aury + 


Preſumption, 


Who may be 
Wirneſſes. 
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Jury: Probationes debent eſſe evi. 
dentes (id eſt) perſpicuæ & facile in. 
telligitur. 

And this Evidence (with BraRon) 
we may ter me probatio duplex, viz, 
viva, as Mitneſles, viva voce; and 
Mortua, as by Deeds,TUjzitings,and 
Inſtruments; and violenca pre- 
ſumptio, in many caſes, ts plena pro- 
batio, and therefoze if all the Mit. 
neſſes to a Deed be dead, then the 
Deed ſhall receive Credit, per col- 
lationem ſigillorum Scripturz, cc. but 
eſpecially, if there hath been a con- 
tinuall and quiet poſſeſſion ; which 
is a violent pꝛeſumption. 1 Int, 6, 
fo2 no man can kep his Witneſles 
alive. 

Pen that are ſo bzanded with 
Inkamp, that they cannot be Jurors, 
(foz which ſer bekoze, who may be 
Jurors) cannot be Witneſſes ; The 
Wife cannot be a Witneſs fo2, 0} 
againſt her Husband, neither can 
the party to the uſurious Contrad, 
be a Witneſs againſt the Alur er, in 
an Inkozmation upon the Statut 
of Uſury, But Kinſmen never fo 
i 355 
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near, Tenants, Her vants, Paſters, 
Connſellozs, and Atturneys, &c, 
may be Witneſſes. A Counſelloz, 
) | may be a Witneſs to the Agree- 
z. ment, &c. but not to validity of an 
w F$ alſirance, noz to the Counſel he 
id gave. March, Rep. 43. Tf a Witneſs 
e · | being ler ved with Pzoceſs, and ha- 
o- ving money ſnkficient to bear his 
it- charges, (02 leſle, if he accept it) do 
the not appear to give his teſtimony, he 
ol- } fozteits 101. to the party dampni- 
but J fied, and muſk xecompence his dam- 
on- mages. 5 Eliz. 9. It a Witneſs 
ich commit wilkul perjury, he loſeth 
6. 20 l. ſhall be impziſoned 6. months 
les T without bail, and in the Pillozy, 
and be diſabled to be a Witneſs; ſo 
ith Y ſhall the ſubozner, who pꝛocures the 
ors, | perjury. 5 Eliz. 9. 
ple}  Reco2ds pꝛove themſelves, and p cord. 
The cannot be pꝛoved by Witneſſes; but ; 
„A Copies of them muff, and are god 
tan Evidence; and ſo may any thing 
rad, done in the County-Court, Court- 
, uu Baron, 02 Hundred-Court, c. be 
tutte ] pꝛoved by Witneſſes, ' 


A 


Depekitions, 


Aﬀers; 


Leaſe! 


Tryalls per Pais. 


A Fine, oz common Recovery, 
may be given in Evidence, though 
it be not under the great Seal, oz 
Seal of the Court, and without 
vouching the Roll of the Recovery, 
and the part indented is the uſuall 
Evidence that there is luch a Fine, 
though they which ſaw the Fine, are 
alſs god Evidence. Plow, 410, 
Stiles 22. . 

Depoſitions in the Eccleſtaſtical 
Court cannot be given in Evidence, 
though parties be dead. March 120. 
A Defendants anſwer in an Evgliſh 
Court, is god Evidence againſt him, 
but not againſt others. Godbolt, 
325, Where the Evidence pꝛores 
the elfen and ſubſtance of the Illue, 
it is god. 

As upon plene adminiſtrayjp ik it 
be pꝛoved th 
gods of the Teſkatozs in his hands, 
he may gire in Evidente, that he 


hath paid of his own money fo2 the 


Teſtatoz , to the value of thoſe 
gods. Co. Lit. 283. 


Oo if a Leaſe be pleaded,a Leaſe 


upon Condition is god Evidence, 
1 H.8. 


at the Execution hath 


== RY 7 2 oO . 


f 
& 
di 
do 
U 


ty 
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1 H. 8. 20. becauſe the Genus tom⸗ 
mehends the Species, Vo of a 
feoffment pleaded, a Feoffment 
pon Condition, oz a Fine which is 
a Feoftment of Reco2d, is god E⸗ 
vidence. 44 E. 3. 39. A ſpeciall A- 
grement, is evidence fo2 an agr@- 

ment. Plo. 8. 

But if a Feoffment be pleaded in Feeffmen 
f#, upon Illue non feoffavit modo 

I forma, a Feoffment upon Con- 
dition is no Evidence, becauſe it 

, doth not anſwer the Illue; and 

} | iereſoever Evidence is contrary 
tothe Illue, and doth not maintain 

it, the Evidence is not god. 11 H. 

4 3. Feoffments 41. 


Upon an Aſſumpſfit to the Pus⸗ | 

it und, an Aſſumpſit to the NY ite, and Aſſumpſit, 
is agreement, is god Evidence. 

Hl. 8.29. 

In Challenge to the Array, be- Challenge; 7 

fuſe? made at the denomination of 

tie Sheriffs Clerk, Evidence at 

ls Bapliffs denomination, is gad, 

1 auſe favonrably made is the ſub⸗ 

lance, 38 H. 6.9. It 2 
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Aﬀers Ik the Iſſue be a Suit againſt 
an Executoz, Adminiſtratoz , 82 
Heir, Aſſets in London; to piove 
Aſſets in any other place, is ſuffict- 
ent. li, 6. 47. Dyer 271. | 
* Accompt pleaded befo2e two; 
Accompt. Actompt bekoze one, is god Evi- 
dence, Hob. 55. becauſe the Arcompt 
is the ſubſtance, 9 
Upon the general Illue, the De⸗ 
kendant may give any thing in Evi⸗ 
What Evidence dence, Which p20ves the Plaintiff 
upon the ge- hath no cauſe of Action, oz which 
nerall Iſſur. doch intitle the Defendant to the 
thing in queſfion, _ © 3. 
But if he hath cauſe of julfificatior I 
92 excuſe, it muff be pleaded: wheres . 
koꝛe upon non deciner, in detinue, the 
Defendant may give in Evi ente x ie 
gikt from the Plaintiff ; koz the 
pꝛoveth that he doth not det ain thf 
Plaint ffs gods; but he cannot git ug 
in Evidence, that the Gods wer e 
vawned to him fo2 money, and that 
it is not paid, but he muſt pleav it 
JJ | 
8 Upon Not guilty, in Battery, ſh 
In Battery. zſſault demeſne, is no Evidence; in h 
thereby the Battery is confeſſen, I 
neithe 


Detiaue. 
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wither is Not guilty, god Evidence 
won Son aſſault demeſne. 

Upon Not guilty, in Treſpaſs, In- 
ſufficiency of the Plaintiffs mounds, 02 
ts juſtiſie fo2 a Rent-Charge, Com- 
mon, 92 the like, is no god Evi⸗ 
unte. Id. 
$0 upon the Plea, Nul waſt fait, in 
n Adion of Maſt, ye may give in 
Evidence any thing that pꝛoveth it 
wWaft, as by Tempeſt, by Light⸗ 
ug, by Enemies, &c. But he can- 

give in Evidence any juſtiſtable 
Waſt , as to repair the Houſe , oz 

ee like; noz a reparation of the 
lon YWaft, befoze the Action bzought, 
re Bl 


ct Rbidence, to ſbew that the Bond f 


hl as made npon an uſurious Con- 
e at, 62 that the Sheriffs name is 
gi 0 ui ken, &c, in a Bail⸗Bond » 2 
wert Whit the Bond ts joynt, oz that it 

a void by Dtotute. But it mult 
Ait, epleaded in abatement. Ib. Hob. 72. 
But to pꝛove that the Seal was 
„Sſzaken off, and put on again; oz to 
bude a Raſure of the Deed; this is 
any god 
cithl 


Tr eſpaſi. 


Waſt. 


tin upon non eſt factum, Tis no Nen « 


actum. 


Trevex. 


Ne. 
Admiaiſtravit. 


Pareo fracte. 


Warren. 


Snop- books, 
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god Evidence. li. 5. 119. 11.27. Jf 
'twere done bekoze the Jain 
brought; but ik the Seal was 
b)oke off, cc. by chance, after Illu 
jopned, the Jury may finde it ſpe; 
cially, 

Upon Not guilty, in Trover and 
Converſion, a Demand, and denpall 
of the Gods, is god Evidente, 
Plo. 14. li. 10. 57. Cr, 1 parr, ul. 
pub. 495. Hob. 187. 

A pon plene adminiſtravit, the Ex- 
ecuts2 cannot give a Judgement in 
Evidence, Kelw. 59. ns2 payment 
of Debts by Contract, in debt 
bzought upon an Obligation, upon 
nil deber. in Debt foz Rent, Thit 
the Leſſoz entred into part of 11 
Land, is ns 99 Evidence. Gold, 
81. But, non demiſit, is, 9 H. + 

Upon Not guilty , in m & 
upon the Statute de parco fa 

That the Plaintiff hath no Pitk 

is £67 Evidence, 19 H. 8.9. 15 

$3 upon Not guilty, in Treſy”” 

in the Plaintiffs Warren , Eu 

dence that he hath no e Karren, bk 

god. 10 H. s. 17. Kitchin 119, 

A Shop- bok no evidence akte 
year, 7 Jac, cap. 1 2. 7 


r 
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Jn debt fo2 Arrerages of an ac- | 
| compt upon. Nil debet modo & for- . 
im ma; Moaccompt is god Evidence, 
Vas »H 6, 26. Upon Not guilcy in treſ: 
lut pas, 4 Leaſe fog years, 12 H.8.2, 92 
N. that locus in quo, &c. is the Free- Treſpaſs, 
hold of another, 4 E. 4.5, is god c- 
nd JT vidence ; but upon this he cannot 
all juftifie his eatry upon the place by 
e. 2 ſtrangers Licence, oz Command, 
ul, k. generall Illue $1, becauſe this 
EA Juſtification by way of excuſe : 
Cy Neither is a Leaſe at Will, Fed 
En ghidence in this caſe. - 
my. 20 upon not guilty, in treſpaſs Nor guiley in 
delt gs, tis g evidence that the Trclpals, 
gods were a ſtrangers. 9 H. 6. 11. 
Hut that fee. — 5 da Eee 
that he ag Servant to the ſkranger, 
2 by wh commandmeat, took them 
the Plaintiff, is not gad , br. 
* general Jlue.$1, becauſe the trel⸗ 
(s. is confelſed; But that the 
"Y ranger gave them to the Defen- 
4 Ant ts L023, 9H. 6. 11. 


TY. 


1 KT the Dekendant , plead pay- Paymen: by 
ment to a Bond 02 Bill, and it ap- preſumption. 
freed L peares 


Treſpaſs any - 
ther day. 


Deed. - 
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peares the debt is very old, and it 
yath not been demanded , noz am 
uſe paid fo2 it many years , com- 
mon pꝛeſumption is god evidence, 
that the money is paid, and the Ju 
ries uſe to finde fo2 the Defendants, 
in ſuch tales. 

Tf the treſpaſs were in truth 
done the 4th of May, and the Plan- 
tiff alledgeth the ſame to be don Þ i 
the 5 th of May, 02 the firſt of May, J tt 
when no treſpas was done; yet if J i 
upon evidence, it falleth out that I fi 
the treſpaſs was done bekoze the (i 
Action bzought, it ſufficeth, 1 lu. - 

af 
th 
. 


f 
l 
i 
| 


283. 

»Tis dangerous to permit eh. 
dence to a Jurp by Witneſſes, that 
there was ſuch a Ded, which they 
have ſ&n oz read, oz prove tit 
Died by a Copy, becauſe the De 
may be upon Condition , limitatb} ia 
on, v2 power of Revocation; u Ne 
if this ſhould be permitted, th" 
whole Reaſon of the Comm det 
Law, in ſhewing Deeds to ti 
Court, would be ſubver ted; foz thi] ,. ( 
Deed might be imperkea, and void] Go 


Tryalls per pais. 
it | which the Mttnelles could not per⸗ 
np | ive ; pet in caſes of extremity, as 
m: | where the Ded was burned, o2 loſt 
ce, | iy ſome other notozious accident, 
the Judges may at their diſcretion, 
low them to be p2oved by Mit- 
neſſes; li, 10. 93, 


In Caſe againſt an Executoz; 
whereas. the Teſtatoꝛ was indebted 
to the Plaintiff, the Executoz pꝛo- 
wiſed ta. pay the debt, in conſtidera- 
tion the Plaintiff would foꝛbear to 
ue him; the Executox may give in 
{vidence upon Non aſſümpſit, that 
there was no debt, oz that he had no 
e. ilets cempore promiſſionis, for then 
there: would be no Conſideration, 
they K 9. 94. William Banes Caſe, 


140 


Executor: 


Den Evidence ſhall never be pleadev, £,;4cace, 


ita ut the matter of fac tall be 
m{[pleade2, and if it be dented, the evi- 
, tance hall be given to the Jury,not 
mot} tothe Court. lib. 9. 9. 
0 BL 1 2 | 
2th]. Evidence, that the Mile of every 
void] Copy-holder , ſhall have the Land 
which L 2 durante 
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© duranteviduitace, will not maintain 
the Iſtue, that the; Cuſtom ok 
Mannoz is, that-fe ſhall have the 
Ellate for life, Land during her life after her Du. 
bands Death, betauſe, though du- 
rante viduitate, impozts an Eſtate 
fo2 lite, yet an Eſtate durante vim, 
is moe large & beneficiall, Ii. 4.30. 
What may be Things done bekoꝛe the memoꝛ⸗ 
given in Evi- of man, in another County 5 oö 
dence. another Kingdom, may be given in 
Evidence to a Jury, as Aſſets in 
anot her Conntys &c; Mote 47, Qa 
11. 40 2.9.2728. & 34. li. G. 46, 40. 
payment. Apon Iſlue, payment at ine diy 
payment befoꝛe o; after the xy, dz 
no Evidence. Mare h. but upon 
Nil debeti it is god Evidente, w e 
cauleqjt ꝓꝛoves the Iſſue. [ 
Upon Jſſue, Aſſets oz no Aſſets lf 
92 ſeiſed. oꝛ not ſeiſed, if one give i 
Feoffment, cc. in Gvidence, C 
yin mupebe given in Evidence, ly" 
the other; ut not al the Ilſue be ue 
feoffed, or not infeoffed , fo2 it inp 
Feoffment ciel quel, though ma 
by Copin. li. 5.60; Hob;72, 
p-omeſd.y: © The Bos af Doomeſday bought 
bock. . 
3, J 


| 
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in Court, is god Evidence to pꝛove 

tie Land, te be ancient Demeſney 
ul. | Hob. 188. 


u: In Attaint, the Plaintiff ſhall Attaint. 


ite mt give moze evidence, no2 exa- 
ca, nine moze EAitneſles, than was be- 
o. I 22, but the Defendant may, Dyer 
0 212, 

1 Copies of the Court-Rolls , are 
[in | the onely evidence foz Copy-hol- 


Cou — Rolls 


in urs, fo2 (as Littleton, Sect.7 5. tells wn 


det im) They are called Tenants 
% Copy of Court-Roll, becauſe 
1 lber haue no other Evidence, con- 
„6 laning their Tenements, but only 
FCoples of Court-Rolls, But 
ke explains the Text, and ſayes, 
Chis is to be underſtod of Evi- 
tes of Alienation, fo2 a Releaſe 
karight by Deed, A Copy-holder 
at cometh in by way of admit- 
ance) may have, and that is ſufft- 
ent to extinguiſh the right of the 
»y-holder which he that maket h 
r Releaſe had, 
In Actions upon the Cale, trel- 
m&hÞls, battery, 02 falſe im ziſon⸗ 
t againſt any Juſtice of Peace, 
Nioz, oz Bayliff of City, oz 
L 3 Town 


e 
| 4 


* 


r 50 


Special Evi- 
dence upon the 
generall Iſſue, 
by whom. 
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Town Cozpozate, Headbozough, 
Poztreve, Conſtable , Tything- 
man, Collectoꝛ of Subſidy oz Fit- 


teen, in any of his Majeſties Courts 
at Weſtwinſt. o2 elſewhere, concer- 


ning any thing done by any ck them, 
by reaſon of any of their Offices a 
fozeſziv, and all other in their ayd 


- v2 aſſiſtance.o2 by their Command- 


Statutes, 


Dar donz,. 


ment. &c. They may plead the ge- 
nerall Iſſue , and give the Cpeciall 
matter of their excuſe, c juſtificy- 
tion in Evidence, 7 Jac. cap.s. 
Generall Aus of Parliament, 
may be given in Evidence, and ned 
not be pleaded ; and ſo may general 
Pardons given by Parliament, if 
t ep be wit out Exteptions; But 
commonly advantage cf tte Adis 
given by the Act it ſelf to the offen 
der, witheut pleading it. as by the 
late (maſt truly ſo called) general 
ac of Fndempaity, every perſon 
thereby pardoned, may plead th! 
generall Iſſue, and give the Aan 
evidence, fo his diſcharge , which 
are generall, and which particular 
Statutes; c 1ib.4. 76, 
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Upon not guilty in Trover, the 
Defendant may give in Evidence, 
that the gods were pawned to him 
foz 10 l. That he diffrained them 
fo2 Rent, oz damage feaſant, That 
as Sheriff, he levied them upon 
Execution, s2 that he tok them, as 
Tythes ſevered, Cro, 1 part. 157. 
3 part, 435. Hob. 187, 


Trover. 


It there be two Batteries be- jc ere be tas 
tween Plaintiff and Defendant, at Treſpaſs, and 
diders times, the Plaintiff is bound the Defendanc 
to pꝛove the battery made the ſame pleads a Juſti- 
day in the Declaration, and ſhall frag 6. 
not be admitted to give another „lier de 7.5107, 
day in evidence, as the caſe may be. /,, — 
As in Battery , the Dekendant he cannot give 
pleaded, ſon aſſault Demeſne,and the in Evidence a 
Plaintiff replyed, de wyuria ſua pro- — = 
pria abſque tali ſus, and in evidence, gut he ould 
the Defendant nmintained.that the pave rep'ycd, 


: that at another 
time,,in the ſame day of his Count, che Defendant did the 
other Treſpaſs, c. to which the Defendant may plead ane- 
ther Juſtißcation, but the Plaintift cannot then plead 2 


Treſpaſs at another time, but muſt cenclude Sans tiel 


barſ I-17 
L 4 Plaintiff 


A non Deci- 


mando, 
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Plaintiff beat him the day wenti⸗ 
oned in the Oeclaratisn, and in the 
ſame place, which the Plaintiff per, 
ceiving „he gave in evidence; that 
t;e battery was made another day, 
and place, to which the Defendant 
demurred, upon the difference akoze- 
_ Brownlow, 1 part. 232. 19 H. 

But upon not guiltp, it is 
2 though there be never ſo 
many batteries between the par- 
ties. Littleton, Sect, 485. 


Prebibition fo? ſuing fo2 Tythes 


in Bockivg Pa k in Eſſex, and lur mi- 


led, that the Lands were parcel of 
tie poſſeſſions of the Pryory df 
Chriſts Church in Canterbury, and 
that tie tat P yor & his Predeceſſoꝶ 
had held it diſcharged ok Tythes 
CE diſſolutionis, and pleaded 

the Statute of 31 H. 8. The De- 
f:ndant pleads, that the Pryor and 
his Predeceſſots, did not hold them 
diſcharged, and upon Jllue joyned 
thereon, the Evidence was, that the 
Pryor, oꝛ his Predeceſſors, time out 


of minde, &cc. never paid un 
ut 


= '. S w3z Aa qo wy A cc. -W ́ 1 


2 


> _ 


a 5 TS OY 2320 6 


tity K 
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itt no caule was ſhewn, either by In nil debet, 
f poſſeſſion, reafl Conpoſi- n the $24 

ton, oz other cauſe to ſhew it dil- 1 , n 
charged Coke ſatd if was no Evi⸗ 3 — 2 
dente; koz it is a p2eſeriptign in don decimando 
non decimando, Curia contra; F612 a in evidence, fo 
ſpirituall man may pzeſcribe in non "*? _— 
tecimando , and by the Statute of fru ef 
;1 H.8, he halt hard ip'diſtharced, cons, 13. . B. of 
as the P2yo2 held it; and if he held »iacheſters 
t diſcharged ,. non refert, by what Caſc. 
means; fo2 it ſhall be intended by 
lawful means, & the Jury ofter- 
wards found fo2 the Plaintiff, 
Cto, 3. part. 206. 

A pon non aſſumpſit, in a generall 
Indebiratus aſſumpſit, the Defendaut 2 
may give in evidence, payment at 
any time, befoze the Action bzought, 
but upon a ſpeciall pꝛomiſe to pay 
mony. &c, it is otherwiſe, Cauſa 
pater; fo2 tn the firſt Caſe, if there 
be no debt, the Law will inker no 
pomiſe, 

Ik a Church⸗Bok, oꝛ any th ing 
file is given in evidence , which 
dzught not to be allowed, the 
Ccurt above cannot quaſh the Uers 

| dick, 


E Y 94 


Poſtea 26. Aſ- turned with the Poſtes. Brownlow. 
1 part. 207, But the Court may 
o2der a new Trpall, upon cauſe 
ſhewed, as foz erceſſive dama⸗ 


ges, ct. 


Tryalls per Pais. 


dict , except it be certified and re. 


Aſſiſe, Enqueſt, 
and Proof, are 
raken for the 


vide 28 E. 3. 


CAP. XII. 


The Juries Oath; why called 
Recognitors in an Aſſiſe, and 
Jurors in a Jury;of the Tryal 
per medietatem lingue ; when 
co be prayed, and when gran- 
table. Of a tryal betwixt tuo 
Aliens, by all Engliſb. Of the 
Venire fatias, per medie taten 
lingue, and of Challenges i 
ſt =. Juries, 


De Jury having heard their 
Evidence, let them now conſ 


der of their Verdict; But firſt thi? 
muſt remember their Oath , whit) 


in effect is, to finde actoꝛ ding 1 
| t heir 


 y — 


pr 
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u. | their Evidence; and therefoze they 
wp | ſhould have had it befoze the Evi- 
ſe {I dence , but that the foꝛm and oz der 
a: | of the Venire facias, (which Jh ve 
tyed my ſelf to fol!/ow,) Leads me 
to it after their Evidence, in theſe 
wo2ds ; Ad faciend; quandam Jura- 
tam; J have already ſhewed the 
derivation of this wo2d Jurara, ang S* Chap. x. . . 
4 what is the legall ecceptation of it; 

ed mly obſerve with our great Pafter 

ad Linleron, Tat t'e wozd Aſfize, is 1 log. 154. 
al J fometimes taken koz a Jury, ſo as 

en | tie Learned Commentato2 doth 

1n- well paraphꝛaſe, That the wozd 

wo | Afiſe , is Nomen quivocum qui- Aa for 
he | vocans, becauſe ſometime it ſignifi- 1/8. 

eth a Jury . ſometime the'TUyit of 

Aſſiſe, and ſometime an Oꝛdinance. 

OY 02 Statue; But Jurata, is Nomen 

Equi vocum Æquivocatum, becauſe 

we alwayes underſtand that wozd 

(accoꝛ ding to the afo2eſat2 deſini⸗ 

tion) to be a Ju p of twelve men, ſo . . 
called, by reaſon of the Oath they Oe“ 
fake, Truly to try the Suit of Nik 

prius, between party and patty , ac- 

cording to their Nidence. 


An) 
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Why called 


Recognirors 
in an Aſſiſe, 
ænd Jurors in 


a Jury. 


{2 Knights. 


Jury per me- 
dietatem 


linguz, 


N 
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And as in an Aſſiſe, the Jutots art 
kr om theſe 


called Recogmtors , 
woꝛds in the zit af Al ſiſe, facere 
Recognitionem ;. {a upon à Nig 
prius, they are called Juratores; from 
theſe woꝛds in the Venice facias, Ad 
faciend. quandam 2 

In ancient time, the Jury, as well 


in Common Pleas, as in Pleas of 


the Crown, were 1 r. Knights, as 
appeares by Glanvill, lib. 2. cap. 14, 
an) Bra&on, fol. 116. 

The next wozds ol the Veawe 
facias, are Incer partes predictas. In 
the fourth Chapter. J have infan- 
ted, That in lome Caſes, a Jury 
ſhall be awarded bet wirt the party, 
and a ſtranger to the zit, and 
Iſſue; A will now ſhew what the 
Fury ſhall be, when one of the par- 
ties is an Alien, the other a Dent- 
zen; and when both parties to the 
Tin? are Aliens. 

This Trpal is tallez in Latine, 
Triatio bilinguis, 82 per medietatem 
linguæ. And this: Tryall by the 
Common Law was wont to be ob- 


tained of the King, by his Grant 
made 
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made to any Tompanp ok trans 
gers, as to the Company of Tum- 
dards, og; Nlmaignes, og to any othor 
Company, that> when anp of t hem 
was impleaded, the moyety af the 
Tuqueſt Gould be of their own 
tongue. Scan, Plea, Cor. lib. 3.cap.7- 

And this Trpal in ſome Caleg, 
per me dietateq linzuæ, was befoze 
the CTonquect, as appeares by Lamb. 
fol. 9. 3. Viri Euogent jute conſultt, 
Auglie ſex, Walliæ tetidem, Angtis & 
Wallis Jus dicanto. And of ancient 
time, it was called Duodecim vitale 
ſudiciuw. 1 Inſt. 155. 

But after warde, this Law-bs- 
cqme,univerſall.; fir; by the Sta- 
tute of 27 Ed. z. cap. 8. It was Eu- 
ned, hat in Pleas beko the Maio; 
ofthe Staple, ikeboth parties were 
rangers, the Trpal ſhould be by 
frangers, But ik one party was a 
ſtranger, and the other a Dentzen, 
then the Tr yal ſhould be per medi- 
gtatem linguæx. But this Statute 
extended but to a narrow Compals, 


Its anviquity: 


to wit, onely where both parties 


were Merchants o2 Miniſters of 
the 
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the Staple, and in Pleas bekoge the ſ 
Maio; of the Staple. But after- Þ ; 
wards, in the 28ch Year of the ſame Þ , 
Kings Reign, cap. 13. It was JF. 
Enaded, 6 


That in all manner of Exqueſti I 
and proofs, which be to be takenor a 
made amen I Aliens, and Deni- 
ens, be they Merchants, or other, 
4s well before the Maior of the 
Staple, as before any other Juſt- 
ces, or Miniſters , although the 
King be party. The one half of 
the Engucſt, or proof; ſhall be Pe- 
nixens, aud the other half Alien, 
if ſo man) Aliens and forratgners 
be in the Town, or place, where 
ſuch Enqueſi or pros is to be th- 
ken, that be not parties 5 Nor with 
the parties in Contrafs, Pleas, 0 
other quarrels, whereof ſuch Ex- 
queſts or proofs ought to be taten 
And if there be pot ſo mau) Alien, 
then ſball there be put in ſuch Ew 

| queſ 


a_ 


E222 


ng 
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Hts or proofs, as many Aliens, 

4s ſhall be found in the ſame Towns 

or places, which be not thereto par- 

| | ts, nor with the parties, as afore- 

ſud is ſaid , and the Remnant of 

beni ens, which be good men, and 

wt ſuſpitious to the one party); nor 

# the other. 


Do that this is the Statute King: 

wich makes the Law univerſall, 

unterning the medieratem linguz 3 

n though the King be party, yet 

the Alien map have this Tryall, 

Ind it matters not, whether the 

Moyery of Aliens, be of the ſame 

Country as the Alien, party to the 

Laion, is: fo2 he may be a Portugal, 

ind they Spaniards, &c. becauſe the 

Stat. ſpeaks generally of Aliens. 

de Dyer 144. 

And the fozm of the Venire facias, ,,. ._ facies} 

„Ja this Caſe is De vicener, &c, ,,. wii 

g: | Worum ena medietus fir de Indige- lingue, 

ns, Ius, & altera medietas fic de alienige- 

g Ins naris, &c. And the Sheri 

ught to return 12. Aliens, and — 2. 
2 


Tryalls per Pais: 


Deuizens, oue bp the other, — | 
addition whicy of them are Ali 
and to they are to be (won, But 
this Ozder be not odlerved, it 6 
580 is 4 miſ-teturn ,by the Sts 
25 of 18 Eltz. Oro. 3. part $18,841, 
Do that Brooks fapes, it is not po. 
per ts call it a Tryall pet medien- 
tem linguæ, becauſe any Aliens of 
any tongue may (erv?, But under 
his fa gur, I think it hes 
; enough. 7 U 
Foz people are diſtinguiſhed i 
weir Language, and Medien 
Linguæ, is as nuch ag to ſay, Wl NY 
Eugliſh, and hall of another tougy d 
92:Country wyatſoener , tought i 
be not materiall of what Cufficitay ſur 
the Jurors are „ yet the form of fit Ny 
Venire facias, hall not be altered, 
unt the-Clanſe of Quorum quilibt uh 
habeat, 4 l. &c. ſhall be in, Cie. 55 
arc. 48 1. : 
„But ſuppoſe: that both parties 
Aliens, of who ſhall the Jugui 
be then It is reſolved , that tf — 
Jngueft chall be all Engliſh, i f2. 
tough the Bugliſb map be lupe ſe 
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ſed to favour themſelves moze than 
ſtrangers, pet when doth parties 
ate Aliens, it will be p:eſumed, 
they favour both alike, and ſo in sic 
frrent, 21 H. 6. 4. 


the Tr yall be by all Engliſh, it is 

— roneoug, becauſe it is at his 

, if he will flip his time, and 

it "wake uſe ok the advantage 

wich the Law giveth him when he 
hould, D; er 28. ; 


per medietatem linguz, at the 


kfs2e a generall Venice facias be re- 
ned and filed, the Court may 
him a Venice facias, — _ 
r144. 21 H. 7. 32. though it 
= F144 queſtioned, 


2 * SEES — EEE. 


22 — 


4 clas, he cannot pꝛay a Decem tales, 
medietatem linguæ, upon 
becauſe the Tales ought to 
nue the Venire facias. 3 E. 4. 1 f, 
1 Sn. And ſo if tie Venice f:cis be 
r mediecatem lingur, the Tales 

fa W ought 


But if he hath a generall Venice Tales. 
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Where an Alien is party, pet . Fa 


The Alien ought to pꝛay a Venire When thet - 
lien thould 
time of the awarding the Venire fa- Pray a Fenire 


4A media 
gas: But if he doth it at any timef — per 


g 


ix. 102 
Tales. 


Where the 
tryall of an A- 
liens cauſe 
ſhall be by 
Engliſh, 


Pan Engliſh, 
and part 
Aliens. 
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dußht to be per wedietatem lingye, 
as ik 6. Denizens, and 5. Alieng 
u pear of the principal Jury, the 
Plaintiff may have a Tales, per me- 
dietatem linguæ, Ii. 10.104. But if 
in this caſe the Tales be general, qe 
circumſtantibus, it hath been held 
god enough; koz there being yg 
exception taken by the Defendant, 
upon the awarding thereof, it ſhall 
be intended well awarded. Cro, z, 
part. 818. 841. | 

Fk tie Plaintiff 02 Defendant 
be Executoz oz Adminiſtratoz, &c. 
though he be an Alien, pet the Tryal 


ſhall be by Engliſh, becauſe he ſueth 


in aut droit; but if it be averre that 
the Tettatoz, oz inteſtate, was a 
Alien, then it ſhall be per medien 
linguz. Cro. 3. part 275. 

Mich. 40. # 41 Eliz. The Queens 
Attoznep exhibited an Jnfozmation 
againſt Barre, and divers other Par- 
chants, ſome whereof were Englid, 
and ſome Aliens: After J\ſue, the 
Aliens pꝛaped a Cr pal per medietl, 
liveuz, But all the Juſtices 6 
England reſolved, that the = 

| Hou 


| 
{ 
1 
nt 
4 
I 
} 
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could be by all Engliſh, and Tiken- 
ev it fo the caſe of pꝛiviledge, 
where one of the Dekendants de- 
mands pꝛiviledge, and the Court, 
as to his Companion cannot hold 
Plea, there he ſhall be ouſted of his 
Niviledge, ſic hic. More 557. 


By the &latate of s 6:20.29. 
29. Inſufficiency, oꝛ want of Fre- 
hold, is no cauſe of Challenge to 
Aliens, who are impanneled with 


Challenge: 


the Aliens, (notwithſtanding Stam⸗ 


fords Opinion, Pl. Coton. 160) for 
this Statute ſaith , that the Stat. 


2 H. 5.3. thall _ onely to En- 


queſts betwixt izen and De⸗ 

nizen. 

- If the Defenvant do not infozm 

the Court t bat he is an Alien. upon 

war ding ok the Vetire facias , and 

ſs pꝛay a Venite factas, per medieta- 

um linguæ; he cannot thallenge the 
Array for this cauſe at the Tryall, 


if the Jury be all Denizens (not- 


withſtanding Stamfords Opitiion to 
the contrary; and the Boks cited 
| 2 by 


When the A 
lien ſhould 
pray a Venire 
facias per me- 
dietatem . 


Verdict. 
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The Learning of General! Ver- 
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him, fol. 1 59. pl, Cor.) F N the 
lien at his peril ſhould pay a Ve- 
nice facias, per meateratem lingue, 
Dyer 357- 


* 


tC 
6 — — 


—_— — 


CAP. XIII 


dicts, Speciall Verdicts, Pri- 
vy Verdicts, and Verdicts in 

open Court; and where the 
" Inquicſt ſhall be taken by de- I 
fault. ri 


Yar 82 Verdict; Jn Latine, I th 
- Vere didum, quaſi diftum veri- I ſac 


tatis „ Ag Judicium , eſt quaſi Juris! C 


dictum : Is the Anſwer and Keſo- 
lution of thoſe 12. men; concerning 
the matter of fa referred to them 
by the Court. upon the I ſue of the 
parties. And this is the foundati- 
on, upon wi;ich the Fudgement of. | thi 
toe Court is built, foz ex facto jus th 


otitut; 
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6c 


oricur ; the Law ariſcth from the 


fact; Wherefoze it is no wonder, 
that the Law hath ever ben ſo cu: 
rious, and cautelous, as not to be- 
lieve the matter of fac, untill it is 
ſ\wozn by 12, ſufficient men, of the 
Neinhbourhwd where the fact was 
done, whom the Law ſuppoſeth to 
have moſt corcniſance of the truth, 
02 fal/ewd thereof : which being 
ſwozn (fo2 the wo2ds are, Jurato- 
res predi&.dicunt ſuper ſacrum ſuum , 
xc.) is the Verdict, whereof we now 
treat; And ſuch credit doth the 
Law give to Uerdics, that no pꝛot 
vill be admitted to impeach the ve. 

rity thereof, ſo long as the Uerdic 

ſtands not reve ſed by Accaint 3 and 

therefoze upon an Attaint, no Super- 

ſadeas is grantable by Law, Plo, 


is Com. 496 


And it is woꝛth our obſervation, 


ig) | that the Law ſiems to take moze 


care of the fact, then of her ſelf; fo2 


The Credit of 
Verdicts. 


the Pajoz part of the Tudges give 


the Judgement of the Law, though 


| the other Judges diſſent, But 


ee eee 


> 


ult as 
grit 


I 66 


Geverall or 
ſpeciall, 


Generall 
Verdict. 


Sou 
Var. I, 
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geie together of the kad, beko 
there can be a Aer dia, which muſk 
be delivered by the firſt man of the 
Jurp. 29 Aſſize. pl. 27. 

And this Ve: di& is of two kinds, 
viz, one generall, and the other ſpe- 
tiall. oz at large. 

Type generall Verdict, is poll; 
tively, either in the Affirmative, oz 
Negative, as in Treſpaſs , upon 
Not guiley pleaded; The Jury f. 
ned Guilty, oz Not tuilty; And ſo 
in an Aſſize of Novel difleifin, 
bought by A. againſt B. The Plain- 
tiff makes his plaint , Quod B. diſ- 
ſeifivit eum de 20 actis rerrz, cum 
pertinen iis, The Tenaut pleads, 


Quod'ipic nullam injuriam ſeu difleifi- | 


nam prefato A, inde fecit, &c. The 
Recognitozs of the Aſſize ds finde, 


Quod predict. B. in juſte & fine judi - | 


cio difleifivit predict. A. de predict. 


20 icris rerrx cum pertinentiis, xc. 


your is à generall Verdict. 1 Inſt, 
228. 

A Special Verdict, 02 Verdict at 
large, is (© called, becauſe it find» 
eth the ſpecial matter at large, and 
8 | teareth 


r 
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leaveth the Judgement of the Law 
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thereupon, to the Conrt, of which * Laſtit. 26. 


kinde of Verdict it is ſaid, Omnig 
Conc luſio boni, & veri judicii ſequi- 
tur, ex bonis & veris premiſſis, & 
dictis Juratorum. Aud as a Special 
Aer diet may be found in Common- 
Pleas, ſo map it alſs be found, in 
Nleas of the Crown , oz Criminal 
| 8 that concern life oz mem⸗ 

And it is to be obſerved, that the 
Court cannot refuſe a Special 


Ger dic, if it be pertinent to the 


matter in Iſſue, 1 Inft, 228, 
It hath been queſtioned, whether 
the Jury could finde a Special Vet- 


c, upon a ſpecial point in Iſlue, 


02 no, as they might upon the genes 
tall Iſlue. But this queſtion hath 
ben fully reſolved in many of our 


wks, firſt in Plo. Com. 92. It is 


reſolved , That the Jury may give 
aſpecial Uerdic,aud finde the mat- 


ter at large, en cheſcun iſſue en le 


monde, fo that the matter found at 
urge, tend only to the Jſſue jayn- 
ed, and contain the certainty and 
D 4 verity 


e Court 
cannot refuſe 
it. 


A ſpecial Ver- 
dict may be 
found upon a- 
ny Iſſue, as 
upon an 4/4 
hoc, — 2 
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verity thereof. lid. 9. 12. 
And in 2 Inſt. 425. upon Col. 
lectisn of many Authozs, it is ſaid, 
That it hath been reſolved, that in 
all Actions, reall, perſonall , any 
mixt, and upon all Jfſues jopned, 
generall oz ſpeciall, the Jury might 
finde the ſpecial matter of fact, per: 
tinent, and tending onely to the Jf- 
ſue jones, aud thereupon p2ay the 
diſcretion of the Court koz the 
Law. And this the Jurozs might 
do at Common Lam, not onely in 
Caſes bet wern party and party, but 
alſo in Pleas ot the Crown, at the 
Kings Suit, which is a p2of of the 
Common Law. And the Statute of 
Weſtm. the 2d cap. 30. is but an al- 
firmitive of the Common Law. 
And as this ſpecial Ger dic is 
A Free-hold the ſafeſt for t e Jury, 1 Inſt.228.ſ0 
upon Conditi- in many Caſes it is moſt advanta: 
er, without tous to the partv, and helps him 
ma may be where his own pleading cannot, As 
_ — = fo example, ſaith Littleton, Sect.; 66. 
cangor be 267 368. Alteit a man cannot in any 
pleaded, Action , plead a Condition , which 
toucheth and concernes a Freehold, 
6s without 


= = IX © HM ena” = $i» © we 
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without chewing wziting of this; 
yet a man may be apded, upon ſuch 
d, 4 Condition, by the Uerdic of 12. 
in men, taken at large, in an Aſſze of 
Novel diſſciſin, o2 in any other 
ae ion, where the Tulkices will take 
the Uerdict of 12. Juroꝛs at large: 
1s put the caſe, a man ſetzed of ter- 
tain Land in F; letteth the ſame 
Land to ansther, fo2 terme of life, 
nitbout Deed, upon Condition to 
tender to the Leſſoz,a certain Rent. 
and fo2 default of payment, a Re- 
entry, cc. By fo2ce whereof the 
Leſſee is ſeiſed as of Freehold; and 
after, the Rent is behinde,by which 
tte Leſſo2 entreth into the Land, 
Ind after the Leſſe arraign an A\- 
ſize of Novel difſeifin, of the Land 

is Jatainft toe Leſloz, who pleads that 

lo} he did no wzong, no2 Diſſeiſin. And 
ta: upon this, an Aſſize is taken, In 
jim | this caſe, the KNecognitoꝛzs of the 
As Aſſize may ſay, and render to the 
66. Juſtices. their Uerdic at large.up- 
any | on the whole matter; as to ſap, that 
ich | the Dekendant was ſeized of the 
ld, Land, in bis Demeſne as of F — 

- an 
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and ſo ſeized, let the Came Land to 
the Plaintiff, fo; terme of his like, 
rend2ing to the Leſloz ſuch a yearly 
Rent payable at ſuch a Feaſt, &c. 
Upon ſuch Condition, that if the 
Rent were behinde at any ſuch 
Feaſt, at which it ouxht to be paid, 
then it ſhould be lawfull fo the 
Leſlſoz to enter, &c. By fozce of 
which Leaſe, the Plaintiff was 
ſerzed in his Demeſne , as of Fre- 
hold, and that after war ds, the Rent 
was behinde, at ſuch a Feaſt, &c. 
By which the Lelloz entred inte 
the Land, upon the poſſeſſion of the 
Leſſ&e, And pꝛay the diſcretion of 
the Juſtices, if this be a Oiſleiſi 
done to the Plaintiff, oz not. Then, 
koz that it appeareth to the Juſti- 
ces, that this was no Diſſeiſin to 
the Plaintiff, inſomuch, es the En. 
try of the Leſſo2z was congeable on: 
him, The Juſtices ought to give n 
Judgement, that the Plaintiff Gall F 

not take any thing by his TA zit of 
Aſũ ze, and ſo in ſuch caſe, the Lel- r 
{o2 ſhall be ayded, and yet no Wit 
ting was ever made of the Condi-Þ, 
tion; FJ: 


== THTERESTt 
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en: Foz as well as the Jurozs 
ly lay have Conuſance of the Leaſe, 
? lter alſo as well may have Conu⸗ 
0 {ce of the Condition, which was 
ch __ and rehearſed npon the 
% | Jn the ſame manns: it is of a 
wffment in Fe, 02 a guikt in tail, 
you Condition, although no IAzi- 
ing were ever made of it. And as 
tis fatd of a Uer dict at large, in an 
(ſe, &c, In the ſame manner it 
sof a Whit of Entry, founded 
a Dilleifin, and in all other 
ons, where the Juffices will 
tike the Uerdict at large, there 
„ Wore ſuch Gerdic at large is 
nde, the manner of the whole En- 
ty is put in Jllue, 

Alſo in ſuch caſe, where the En⸗ 
gut may give their Uerdic at 
ge, if they will take upon them 
te knowledge of the Law upon the 
utter, they may give their Uerdic 
generally, as is put in their charge, 
i in the caſe afozeſaid , they may 
el ſay, that the Leſſs2 did not 
n Pletze the Leſe, if they will, 2. 


Generall 
Verdict. 
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The Jury may likewiſe finde 
Eſtoppel, which cannot be pleadey, Ik 
as in the 2d Report, fol. 4. it welt 
appeares, where one GoJdard, Ad. {iv 
mini ſtratot of James Newton. bzought Jt 
an Action of debt againſt John Den; fal 
ton, upon an Obligation made to (6! 
the Inteſtate, bearing date the q Ii 
day of April , Anno 24 Eliz. The $V 
Defendant pleaded, that the Inte: 
ftate dyed befo2ze the Date of the Ul 
Obligation, and ſo concluded, that et 
the ſatd Eſcript, was not his Dey, UM 
upon which they were at Jilue, 

And the Jurp found that the 
Defendant delivered it as his Ded 
30 July, Anno 23 Eliz, and feum 7 
the Tenoz of the Dd in bxc verb at 
Noverint uni ve ſi, &c, Dat. 4. Ap 
lis, Anno 24 Eliz, Ano that the De. 
fendant was alive o July, Anno 239 
Eliz. And tvat he dyed befo2e tear 
ſatd date of the Obligation , and 
pꝛayed conſi der ation of the Court le 
if this was the Dekendants Died en 
And it was adjudred by Ander on, tit 
Chief Juſtice Windham, Periam, r. 
Walmeſley, that this was his 4 th 
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de [4nd the Reaſon of the J 
| ud 
ed, us, That althongh the Blige, 
ella pleading, cannot alledge the de⸗ 
4. Inery bekoze the date, as it is ad- N | 
it idgedin 12H ad⸗ Note, that 2 
— be 6.1. which caſe was Ded may be 

| o be god Law, becauſe he Bft © Þe 
to ſieſtopped to take an averment a- — 2 
giinſt any thing expꝛeſled in the — — * 

U d; yet the Jurors, who are ſworn — re” 1 
| veritatem dicend. ſhall : nor be — 
wed not be intend- 
url Foz an Eſtoppel is to ed, written be. 
* uded to ſpeak the truth, and — my 
* — e Jurors cannot be eſtopped — 4 ay — 
ey they are [won to ſpeak the 2H, 6. - 5 


h-: 


But ik the Eſtoppel | 

cz.be within the — 88 lo of by = 
ch the Jllue is joyned, upon les thar A 
ch the Jarors give their Uerdie, „ * ler ia 
Tire they cannot finte any thing Tone ict; 
Lindt this, which the par tie- 2 
Armed, and admitted of Recozd Waſt,g- . 
Touch it be not true; Fo? the . 66. an0 he 
„ert may give Judgement upon 8 
tem thing confeſſed vy the parties, and . — 
Jurors are not to be charged — —— 
any ſuch thing, but cnelp with —>—- 


, and] 
Deed! Flt 
things 


Ard 
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Eſtoppel. 


Cro. I. 
part. 1 10. 


Lib. 4. 53. 


Warranty not 
pleaded. 


Uncertain 
verdicts. 


 Cpecially found by the Jury, wh 
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1 in which the parties an 

li. 5. 30. 

Oo Eſtoppels, which binde the 
Intereſt of the Land, as the taking] 4 
of a Leaſe of a mans own * 95 
Deed intended, and the like, bei 
Court ought to judge, accoꝛ ding to} fl 
the ſpcciall matter; fox albeit, E; : 
ſtoppels regularly muſt be pleazn 
and relyed upon, by apt concluſigg, 
and the Jury is (wo2n ad verttate Ih 
dicend. pet when they fine vet 
tem facti, they perſue well ther 
Dath , and te Court ought toy it 
ju ge accozding to Law, So ma 
the Jury finde a Marranty, beg 
given in evidence, though it ben 
pleaded, becauſe it bindet) 
right, unleſs it be in a Mit 


Right; when the Miſe is n 
on the mesr right. 1 Int, 227. 


fo 


Verdits ought to be ſuch; er 
the Court may go -learly to June 
ment thereon , and therefaze Veſt 
dicts fin ding ma ter incer tainlp t 
ambiguoully , are inſufficient nun 
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$0yd, and no Judgement ſhall be 
given thereupon: As if an Execu- 
n plead Plene Adminiſtravit, and 
ing Iſſue is jopned thereon, and the Ju- 
by finde that the Defendant hath 
ing ds within his hands to be admi⸗- 
the viffred, but finde not to what value, 
* this is an uncertainty , and there- 
eine an inſufficient Uer dia. li. 9,74. 
nal Io. 227. 
in It ts the Dffice of the Jurors, to 
ral dem tie verity of the fad, an leave nr oc. 
vo Court, And therefdze upon an Jne | 
zn ament of mur der, quod felonice 
cuſſit, c. It᷑ the Jury finde per 
uit tant um, Vet the Verdict is god, 
Inthe Judges of the Court are to 
teſolve upcn the ſpecial matter, 
ether it was ſelonice, and ſo mur- 
lll, oz not. li. 9. 69. And if the 
Court avjudge it Murder, then the 
„ Irors in the concluſion of their 
„ thllerdict, finde the Felon guilty of 
Jut be murther contained in the Jn- 
ö ment. 
ay C1 Verdict that findes part of the Verdict fading 


2 *. | ; t of che 
it «| * and findibg nothing * = — ˖ 


ty 
the 
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ref, is jnſufficient fo2 the whole, 
becauſe they have not tryed the 
whole JTue , wherewith they arg 
More 486, charged; As ik an Infomation of 
intruſion, be bzought againſt one, 
koꝛ intruding into a Wefluage, any 
Ioo Acres of Land, upon the ge. 
nerall JTue, the Jury finde againſt 
the Defendant fo2 the Land, but ſay 
— koꝛ 1 2 is inſuf, 
"ON Ui cient ko; the whole. 1 
Nod ad Ia. But ik the Jury give a Tlerdit i 
the whole Illue, and of moze, &, 
That which is moe, is ſurphilage, 
an ſhall not ſtay Judgement: 
Utile per inucile non vitiatur, Lea 
x datt. 66. Cro, 1 part. 130. Put ne. be 
ceſlarp incidents required by Lay, 
the Jurp may finde. 


5 


| JT hits 
Where the Pet in many Caſes, (nay almoſt he 
Verd'& ought in all) the Jury ought to finde moe f ii 
rob of more than is put in Illue, st ber wile theit 


than is in the 
Iſſue. 


Verdict is not god; an) there 

they are to aTeſs Damages a. 
Coſt, becauſe it is parcel ok then f jec 
Charge, as a Conſequent upon tif] tw. 
Iue, thoug it be not part of the] ge 
Iſſue in terminis, li. 10. 119. | 
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Do in Treſpaſs againff two, one 
(mes, and pleads Not guilty, and Damages by 
gj koun d guilty. In this cale, the — — 
firſt Inqueſt ſhall aſſeſs damages 
In the wy3ole Treſpaſs , by both 
Dekendants; and afterwards, the 
ge. her comes, and pleads Not guilty, 
ind is found guilty: The ſtnoing 
Damages by the firſt Ingueſt, to 
ue I which he was not party, ſhall binde 
Im; and therekoze if the 'Dama- 
es are ontragious ; and ercefüve,  . 
the Defendart in the laft Onqueſt. 
hall have an Attaint. li. 10.1 19. 


Lo in Treſpaſs , 'Quare clauſum 
I kegit, if Iſlue be jopned upon a Fe- 
ment, and the Jury give outragi- 


| omen An Attaint lies; koꝛ 

inquiry ok Damages is conſe- 

nent and dependant upon the J- 
ue, and par cel of their charge. ib. 


In the 1 1th Repozt, fo. 5. It was 

reſolved, that in Treſpaſs againſt Damages by 
two, where one comes and appears, e cit Ing, 
Kc. againſt whom the Plaintiff de. 4**"+ 
flares with a ſimul Cum, &c. who 

| N pleads 


178 


Several! da- 
Mages, 
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goes and is found guilty, and 


amages aſſeſſed by the Engueft, 
and af ex war ds the other comes and 
plesdg, and is found guilty ; he 
Oefendant wh.ch pleaded laſt; ſhall 
be charged with the Damages tax- 
ed by the firſt Inqueſt ; fo2 the tref. 
paſs which the Plaintiff had mane 
joynt by his Mzit, and Count, and 
done at one time, cannot be ſevered 
by the Jurors, if they finde the treſ- 
paſs to be done by all, at one and 


the-fame-time as the Plaintiff de- 


clared.. - 

So in Treſpaſs againſt divers 
Defendants, if they plead not guil- 
ty, 02 ſeverall Pleas, and the jun 
finde fo2 the Plaintiff in all, the j 
rors cannot alleſs ſeveral Damages 


againſt the Dekendants, becauſe all 


is but one Treſpaſs, and made joynt 
by the Plaintiff, by his zit 


Count. And altheugh that one il 
them was moe malicious, and de 


facto, id moze and greater wong 
than the others, pet afl came to de 


an unlawkul ad, and were of one 


party, ſo that the ad of one, is the 
ag 
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ok all, of the ſame party being 
neſent. But in treſpaſs againſt 
two, if the Jurors finde one guilty, 
at one time, and the other at another. 
time, there ſeverall Damages may 
be taxed. But if the Plaintiff bing 
an Action of. Treſpaſs againſt two, 
and declare upon a ſeveral Treſpas, 
his Action ſhall abate, Aud this is 
the diverſity between the finding of 
the Jury; and the confeſſion of the 
party. | He” F 1 
And in treſpaſs ,.where the De- 
lendants plead ſeveral Pleas, all 
tryable.by one Jury, and they fine 
generally foz the Plaintiff , the Ju- 
tors cannot ſever the Damages; if 
they da, their Verdict is vicious. '-— 
„But in treſpaſs againſt two, judgment 4 
where one appeares, and pleads not „een but 
tuilty to a Declaration againſt dampnic. 
I him, with a fimul Cum, 8c, and af- 
terwards- the other appears, and 
Reads not guilty to a Declaration 
againſt, him alſo, with a ſimul Cum, 
&, Mhereupon two Venire fac. 
ue out, and one Iſſue tryed after 
the other, and ſeverall Damages 
2 2 al- 


Damages. 


Writ of In- 
quit y. 
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aſſeſſed : in judgement of the Law, 
the fever all Juries give one Verdict, 
all at one time, and the Plaintiff 
hath his Elea ion to have judgment 
de meliotibus dampnis, by any of the 
Inqueſts. And this ſhall bind? all, 
but fiat niſi uni ca Executio. 


It is a Maxim, that in every caſe 
where an Inquelt is taken by the 
Miſe of the parties, by the Came la- 
queſt ſhall de mages be taxed fo all! 
And in Mich. 29 H. 6. fo. 1. In an 
Again of UMreſpals agaiuſt many, 


(who- pleaved in Barr the Terme 


befoze) and one ok them made de- 
fault, which was Recorded, There 
it is Reſolved by all the Court, 
that fo2 ſaving; of aOiſcontinuance, 
a Mzit of Enquiry ok Damages 


©» ſhall be awarded, but none ſhall if- 


ſue out, becauſe he fall be contri- 


butoꝛy to the damages taxed bythe 
Inqueſt, at the Miſe of the parties, 


if it be bound foꝛ the Plaintiff; and 
ikit be found againſt the Plaintiff, 
then the zit of Enquiry ſhall il⸗ 
ſue fozth, -/ * 9 

And 
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And the Reaſon wherefoze no 
Wiit ſhall iflue out at firlt, to in- 
f auire of damages untill, &c. is, be- 
it cauſe that if a Tit ould iſſue 
e ont, and be executed, this is nothing 
l | but an Tnqueſt of Dffice, and not 

at the Miſe of ty? parties, and yet 
this Inquiry (if it might be allow⸗ 
le ed) ouccht to ſerve fo2 all the da⸗ 
he mages; Fo} inquiry of damages, 
m } ſhall not be twice, and the others 
l: which have pleaded to Inqueſt, if 
an the Iſſue be found againſt them, ſhall 
W> be chargeable to thoſe damages 
me" | which are found by the Inqueſt of 
de. | Office, and if they be exceſſive, thep 
Te F all have no remedy, although 
rt, there be no default in them;fo2 they 
te, cannot have an Attaint, becauſe it is 
[es ut an Inqueſt of Office, 


nl Sutin trelpals againſt two, who ;, 
the plead not guilt y, &c. ſeverally; and — 
es, ſeverall Venire fac: awarded, The queſt, 

2 aqueſt which firſt paſſes, ſhall at- 

n ſeſs damages fo2 all, and the ſecond | 
it Inqueſt ought not to alleſs damages | 
it all, but that Dekendant ſhall be 
M con- 
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***  confributozy to the damages allet 
ſed by the firſt Jury, notwithſtany. 
ing he is not party to it; pet if 
theſe damages be exceſſive, he ſhall 
have an Attaint, (becauſe though he 
is a ſtranger to the Iſſue, pet in 
Law, he is pꝛivy in Charge.) And 
ſo no damage oz miſchief can accrut 
to him in this Caſe, - 9 


Verdi&, when Now let us ſ&, when ſomething 
is be ſupplyed, is leit out of the Aer did which the 
by Wrirof Ia- Jury ought to have inquired of, 
quits c Whether it may be ſupplyed by mats 


ter ex poſt facto; and hom: And 
fo: this, know, that if damages be 
left out ot a Ger dia, this omiſſion 
cannot be ſupplyed. by zit of In. 
quiry of damages: koz this would 
pꝛevent the Defendant of his Ne. 

me dy by Accaine, which would be ve⸗ 
ry miſchievous; fo2 then ſuch omil: 
lion might be on purpoſe, to de ⸗ 
p2ive the Plaintiff of his Attaint, 5 
Ii. 10, 119. 3 . 
And the Rule is, that when the 
Court ex officio, ought to inquire at 
any thing, upon which no AGES 
br” 73 es, 
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lies, There the omiſfion of. thie, 
d- I may be ſupplyed by a Tit of La- 

if quiry of damages; as in a Quare im- 
il bedit, if the Jury omit to enquire of 
he theſe 4. things, that is to {ay „de 
in ¶ plenicudine, ex cujus pteſentatione, ſi 
i expus ſemeſtre tranſierit, and the vas 
ue e of the Church per annum, there 
the Plaintiff map have a Mzit to 
inquire of theſe points. Dyer 241. 
260, becauſe of theſe no Attaint lies, 
is it is holden in 11 H. 4. 80. becauſe 
that as to theſe, the Inqueſt is but of 
Office, But in all caſes, where any 
yoint is omitted, whereof an Attaint 
Iheth, there this ſhall not be ſupply- 

a by Wit of Taquizy, upon which 
Ju Attaint Iyeth, And therekoze in 
bDetinue, if the Jury finde Damages 
Id Cock, and no value, as they 
Jounht, this all not be ſupplyed by 
- I Watt of Inquiry of damages foꝛ the 

| 1 afozeſaid, Ib. Et ſic in ſimili- 


But how then » What, ſhall the v. ag cc. 

laivtiff leſe the benefit of his Uer- — wt 

at | dic, becauſe't. e Jury afſefſed no da- che damages 

nt nages, (02 did fuſukficiently aſſeſs no well al 
. N 4 them) 


I 84 


Verdict ſer 
Aide in part, 
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them) e Certes in ſuch Caſes where 
damages. onely are to be recovered, 
he muſt leſe the whole benefit of his 
Verdict; but where any thing elſe 
is to be recovered, beſides damages, 
as in Debt, Ejectment, &c. he may 
releale his Damages, and have 
Judgement upon his Verdict as to 
the reſt. And ſo where damages 
are to be recovered. if part of them 
are aſſeſſed inſufficiently, and part 
well, he may have Judgement fo) 
thoſe damages well eſleſled. And 
oftentimes the inſufficiency of the 
Declaration ſhall ſet aſide the Ver- 
dict; ag it an Action upon th? Caſe 
be bzought-upon two pꝛomiſes, and 
one of them be inſufficiently laid, 
and the Verdict give intire Dama⸗ 
ges, this is naught koz the whole; 
But if the Damages had been ſeve- 
rally aſſeſſed upon the ſeverall pꝛe⸗ 
miles, then the Verdict as to the 
pꝛomiſe well laid, ſhould have 
ſtwd, 


In the 71 Repoꝛt. fo. 56. Math 


bzought a W1 it of Annuity againſt 
Bentham, and the parties diſcended 
0 to 


SS erer e © au =» on ww we. 
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to iſſue, which was tryed fo2 the 


Haintiff, and the Arrerages found, 
&, But the Furo2s did not alleſs 
any damages, 02 Coſt; which Uer- 
dict was inſufficient, and could not 


be ſupplped by zit of Inquiry ot 


damages; wherekoze the Plaintiff 


releaſed his damages, and caſts, and Releaſe of da- 


mages where 
t a none were 


upon this had Judgement: upon 
which the Dekendant beugb 
(Q2it of Error, and aſſigned the Er- 
102 atoꝛe laid, ſcil. the inſufficiency 
of the Aer dia; ſed Judicium affirma- 
ur, becauſe the Plaintiff had re⸗ 
leaſed his damages and coſt o. w ich 
is koz the benefit of the Deken⸗ 
dant, 

In Dyer 22 Eliz, 369. 370, In a 
Wit of Ejectione Cultociz terræ & 


mt; koz it lay not koz the Heir, yet 
the Plaintiff releaſed his damages, 
and had Judgement fo2 the Land: 
Ind Note, chat inſufficient aſſeſment 
&- damages, and no aſſeſſing, is all 
one, | 


The 


aſleſſed. 


Releiſe of di- 
mages where 
I trredis, the Juroꝛs aſſeſſed dama- they were not 


Ites intirely, wiich was inſuffici- vel afleſſec. 


Tryalls per Pais. 

The Jurp ought to aſſeſs ne 
moze damages pro injuria illata, then 
the Plaintift declares koꝛ: But they 
map alleſs ſo much, and mozeover 
give coſt, wich is called Expenſe 
litis; though in the pꝛoper and gene. 
rall ſigniſication. Dampnum alſg 
com zehends Lofts of Quit, as the 
Entry reciti ng both damages and 
coſts, well afficms,ſcil.Quz dampna' 
intoto ſe attingunt cum, &c. | 


More damages But if the Jury do allels moge 
than the Plain damages than the Plaintiff declarey' 
tiff declares fog, the Plaintiff may remit the over- 
for, plus, and pꝛay Juögement fo} the 
reſidue, as in the 1 cch Repo2t, fol, 
_ Irs, in Treſpaſs the Plaintiff de 
tlared ad dampnum, &c. 401. at the 
tryall of the Jury allelled damages} 
occaſione tranſgreſhonis predict. ad 
491.ard fo2 coffs of ſuit 20 s. upon 
which Qerdict , the Plaintiff at the' 
day in Bank, remitted 01, parcel 
theſatd 49 l. aſſeſſed foz damages 


increaſe of Coſts of ſuit , and ba bers 
IE : i 4 E * 


Tryalls per Pais. 197 
gl. de Incremento, added by the | 
Court, which in all amounted to 

zol. and had his Judgement ac- 

| tozvingly + upon which, a zit of 
Erro2 was bzought, and the Judge⸗ 8 cirieh 
ment affirmed,” | 


Foz as in reall actions the De- 
man dant ſhall not count to Dama- 
xes, &c. becauſe it is incertain to 
what ſum the damages will a- 
mount , by reaſon he is to recover 
damages pendant le briefe; ſo in the 
taſe of Coſts, he ſhall recover fo2 
the expences depending the ſuit, 
which being uncer tain, cannot be 
comp2ehended in the Count, be- 
fauſe the Count extends to dama⸗- Ws 
ſe paſt , and not to expences of Df ber 
ſuit, Foz in per ſonall actions , he ſonall * 
counts to damages, becauſe he (hall 22 
recover damages onely fo2 the 
IImong done, befoze the Wyt 
Hought. and ſhall not recover da- 
mages fo2 any thing , pendant le 
1 briefe. But in reall actions, the De⸗ 
ith mandant never counts to damages, 
jd | cauſe he is to recover damages — 
91 "8 9, 
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ſo, pendant le btiefe, which are in. 
cectati, | 
The Jury may if they will, aTeſg 
Damages and the damages and coſts intirely tos 
— Ry gether, without making any diſtin. 

: tion, 18 E. 4. 23. But then they mult 
not aſlels moze damages and coſts, 
then the damages are, whic) the 
Plaintiff counts to; fo2 if they do, Nur 
the Platatilf (hall recover onely ſo 
much as he hith declared fo2, with 
out any increaſe of colt, becauſe the U. 
Court cannot diſtinguiſh how 
much they intended fo2 coſt, and e 
how much fo2 damages. 

As in 17 H.7, 16.17, One Darrel 
bzought a Tit of Treſpaſs, and e 
counted to his damage 2c, marks; le 
the Defendanc pleaded not guilty, Rar: 
an? the Jury tered the damages 
an? coſts of ſuit joyntly to 22, Þ 
marks. and the Aertig was held to 
be god faꝛ 20. marks, and void for Þ 
the reſidue, betauſe it doth not ay- 
pear row much was intended for | 
damages, and how wuch fox ceſts, 
ſo that there may be moze damages fel 
then the Plaintiff declared fo? A 

lefſe, 
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lle, and'ſo the Court knowes not 
bow to increaſe the coſt ; where- 
's ine he ſhall have Judgement but 
In 20. mar ks, by reaſon of the in- 
. artain ty. | 


* 


| | Where a ſpecial ' Uerdict is not Verdict a- 


we with the notes at any time, 
though it be 3, 02/4; 8&c:Termes at- 
ir it is entred. lib;4, 52. lib. 8.162. 
0, 1 pat. 147. 


u pꝛeciſe foꝛms are not required 


el I Law in ſpecial Uervdics. (which 
n Je the finding of Ley-men) as in 
s; Pleavings, which are made by men 
p, Jarned in the Law; and therefoze: 


endment in manp (caſes ſhalt 
elp a cpecial Gexdig, as much as 
Teſtame rt, Arbitrament, c. 
In” therckoꝛe he which makes a 
deput v, ought to do it by Eſctipt, 
it when the Jury finde generally, 
3, fat A. was Deputy to B. all ne- 
es elar y incidents are found by this ; 
o2 gd xpon the matter they — 
e, 2 L 


ntred-acco2ding to the Notes, the wended by ths 
Keco2d-map be amended, and made 


Ik the matter, and ſubſtance of Form; 
lie Iſlue be found, it is ſufficient Heb, 544 
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he wis made Deputy by Deed , be⸗ 
caulſe it doth tantamount. lib. 9.51. 
And in the 5th Nepozt, Goodales 
Caſe, It was reſalbed, That all 
matters in a ſpecial Gerdia, hall 
be intended, and ſupptyed,but only 
that which the Jury refer. to the 
Conſideration of the Court, 


3 
Ill concluſion, . Inn all Caſes where the Jury 
finde the matter committed to their o 

charge, at large, and over mo2econ- I te 

clude againſt Law, the Uerdic is I Ye 

More ry: god, and th? concluſion ill, Ii. 4.42, Yim 
ty 

0 


| 
a 


01 
ci 


of 

tit 

th 

[ 

269. and the Judges of the Law will ry 

give Judgement upon the ſpeciall 

mitter, accoꝛding to the Law,with- 

out having regard to the concluſion 

of the Jury, whs ought not to tak? 

upon them Judgment of the Law, mu 

It, 11. 10. 8 ; s 20 bhe 

EE here the Declaration in Tre⸗ pe. 
— "ag "ſpas is Cun aliquibus averiis , of A. 

number uncertain , and the Uer? 

is as generall as the Declaration,Jopir 

cum aliquibus averiis, there the Uet q ſae 

did iz go. Cro. 2. part, 662, 


N 

fu 
200 
All 
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In Ejectione ſirme, where the 
Main: iff declared of a Meſſuage, and 
300 Atres of Paſture in D. per no- 
nina, ok the Pannoz of Monkball, 
Ind five Cloſes per nom ina, &c. up- 
In Nor guilty, the Jury gave a ſpe- 
tial U er did, viz, quoad four Cloſes 

of Paſture , containing by Eſtima⸗ 
tion 2000 Acres of Paſture, that 
y the Defendant was Nor guilty ; 
ir $Quoad refiduum ; they found mat- 
u. ter in Law: And it was moved by 
is e vetton, that this Uerdic was 
2; Iinperkea in all; Foz when the Jy- 


Duoad Reſe- 


ull Yry finde that the Defendant was dunn, incer- 
all Not guilty of four Cloſes of Pa-cain, © ©? 


th. ture, containing by eſtimation, 
2000 arres of Paſture , it is incer- 
tain, aud doth not appear of how 
much they acquit him, And then, 

Ibhen they finde quoad refiduum the 
xt-Fipecial matter, it is incertain what 
f that Reſidue is, ſo there cannot be 
ditFiny Judgment given; and of that 


i LIopinion was all the Court wiere- - 


Jer f0ze they awarded a Venire faciasde 
devo, to try that Flue, Cro. 2 part. 
1˙13. 


Is Ejectione 


Quad Reſi- 


daum. 


e nter upon an Evidence given, 


More 192. 


Land in D. and 8. Tht Dekendant 
was found gullty ot 10. acres, and I 
Quoad Reſiduum not guilty; And it K 
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Ejectione fitmæ of 30 Actes of 


waz moved in arreſt of Judgment, n 


That it is uncertain in which ol the ln 


Uiils this Land lap: and there- 
koje no Tudgment can be given; ſeq 
nom allocatut, and it was ad judged Y 
fuy the Plaintiff ; fo2 the Sheriff 
ſhall take his Inkozmation from I 
the party, fo2 what ten acres the 
Uer dict was. Cro, laſt part. 465, di 
_ verbitas apparer, 

here the Jury find Circuih | 


inckte them ts lin de fraud, &c. yet 
the Time is not ſufficient matte ' 
upon whic the Court can judge 
the ſam? to be kraud, &c. Brownlo Pat 
2. pare, 187, Pet in many Cafes 
the Jury ma finde Circumſtant 
and zeſumptions upon which if 
Court dust to judge: As to find 
that the Wusband delivered God 
-deSiſed by the Mike Upon thi 
the Court adfudeed that the Hil 
band aſſented tot e deviſe GH 


Jade 
8 
the - 
ip 


th 
0 


rt 
ert 
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Where a Gerdig is certainly 
given at the Tryall, and uncertain- 
returned by the Clerk of the Af- 
ſzes, &c, The Poſtea may be a- 
mended; upon the Judges certify- 
ing the truth how the Uerdic was 
given. Cro. 1. part. 33 8. | 
Jn many Cafes a Uerdic may 


wan action foz wozds, Thou waſt 
xerjured, and haſt much co anſwer for 


„Ir before God; Exception after 
- aer dia fo2 the Plaintiff, in arrest 
I Judgement: Foz that it is not 


laid in the Declaration, that he 
ſake the woꝛds in audicu compluti- 
(ocum, 02 of any one, accoz ding to 
the uſuall fozm: ſed non allocatur;$o; 


Ling found by the Uerdic that he 


lo 
G 


pake them, it is not materiall, al- 
houcch he doth not ſay, in audicu 
imoram ; whereupon it was ad- 


MFiadced fo2 the Plaintiff, Cro. t. 


ind part, 199. 


See Cro, laſt part 116. Mhere 


the Barr was ill, becxuſe no place 
A payment was alledged, yet the 
 [jayment being —_— by Uer dich, it 


wig 
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Poſtea amends 
ed, how, 


Il Plea, madd 
make an ill Plea o2 Iſlue god. As good by 


Verdict. 
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mas adjudged well enough, foz a 
payment im one place, is a payment 
in all places, 

- Treſpaſs by Baron and feme de 
clauſo fracto, of the Barons, And fo; 
the battery of the feme, ad damprum 
ipſorum, the Defendant, Quoad the 

Clauſum fregic, pleaded Not guilty, 
Quad the Battery juſtifies. And 

for the fir Tue, it was found fg 

the Defendant; And foz the ſecond, 

fo2 the Plaintiff, and now moved in 

arreſt of. Judgment, that the De: 
claration is not god, becauſe the 

Baron & Feme, Baron joyns the feme with him in 
treſpaſs de clauſo fracto of the By 

tons, Which: ought not to be; But 

fo2 the Battery of the feme , they 

may jayn, whereto all the Comt 
agreed; But it was moved, that 

in regard it was found againſt the 
Plaintiff fo2 this Iſſue, in which 

they ought not toſoyn, and the De- 

fendant is thereof ecquitted, and 

the Iſſue is found againſt the De- 
fendant, fo2 that part wherein they 
dus ht to joyn This Verdict hath 
diſcharged the Declaration fo2 — 
| par 
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fart which is ill, and ts god fo2 the 
teſi due. Aging E,4.51, Treſpas 
Baron and Feme, th 2 the battery 
of both: The Defendant pleaded 
Not guilty, and found guilty , and 
damages alſeſſed fo2 the Battery of 
the Baron, by its ſelf, and koz the 
Battery of the Feme by its ſelf, and 
judgment was given fo2 the dama- 
ges fo2 the battery of the feme e the 
Wit abated foz the reſidue. (And of 
* opinion was Lea Chief juſtice, t 
deridge al. contra,) And the ſame 
Law J conc?ive , if the Jurp had 
found the Defendant Not guilcy of 
the battery to the Husband, but 
quilty to the Mike. Cro. 2. part. 65 5. 
Rochel and his Wife, brought an 
ation of treſpaſs and aſſault in the 
Exchequer, Hill 16.59. againſt Steel, 
and others who pleaded Not guilty, 
and the Verdict found Steel guilty 
the Battery ts the Mike; but 
ound nothing concerning the Mul- 
band, TAherefoze Judgment was 
ffayd; but the Barons held, that 
if the Jnry had found the Defen- 
dants not guilty, as to the Duſ* 
band, then theUerdic had helped 
D 2 the 


195 


Roche and his 
Wife againſt 


Steel, 
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the Declaration, and the Plaintiff 
Hould have had Judgment fo2 the 
damages, fo2 the battery of the 
Mike. 
Of what a The Jury may finde any tl ing 
Verdict may that may be given in Evidence tg 
be. them, as Recozds, either Patent, 
Statute oz Judgment. Things 
klo. Com. 411. done in another County, oz Coun- 
try; fo2 which \& Evidence vefoe, 
Hob.227. And of theſe things they 
oucht to have Lonuſance , they are 
to have Conuſance alſo, of all Jn: 
cidents , and dependants thereup- 
on; fo2 an Incident is a thing ne- 
ceſſarily depending upon another, 
Co. Littleton 227. b. 


Incidents, 


= ESC ES = 5 4 ere 


The Verdict It the matter and ſubſtance of 
— be _ the Iſſue be found , it is ſufficient, 
ce. though it be againſt the Letter of 
che ſubſtance The Illue. As in the firſt. Inſtitutes) 
is found. fo. 114. b. A modus decimandi was 
alledged by p2eſcripticn, time out 
of minde, koz Tythes cf Lambs: 
And thereupon Illue jopned. And 
the Tury found that befoze twenty 
years then laſt paſt, there was ſuch 


a P2es 


It 
0 
oe | 
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a pꝛelcription, ang that koꝛ theſe 
twenty years , he had payd Tythe 
Lamb in ſpecie. And it was objected 
if, that the Iſſue was found a- 
fainft the Plaintiff, fox that the p2e- 
ſcription was generall fo2 all the 
time of the pꝛelcription, and 20, 
gears fail thereof, 2. That the 
jarty by payment of Tythes in 
ſhecie , had waved the pzeſcripti- 
u, 02 cuſtome. But it was ads 
noged fo2 the Plaintiff; foz albeit, 
the modus decimandi had not ben 
jayd by the ſpace of twenty years, 


et the p2eſcription being found, 


e ſubſtance of the Iſſue is founo 
n the Plaintiff. 


In Aſſiſe of Darrein Prefencmenc,if 


the Church by pꝛivation, and 
Jury finde the voydance by 


ich the Plaintiff ſhall have judge- 
ent; fo2 the manner of vopdance ' 
not the title of the Plaiatiff, but 
he voydance is the matter, 1 In- 
t, 282. 


It 
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Preſcription, 


Pe plaintiff alledge the avopdance AY9ydance- 
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Deprivation. 


Breach of 320. 
Trees car 
down for 30. 


nall Cauſes; Foz if A, be appeal. 
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Ik a Gardein ok an Polpitall 


bring an Acſiſe againft the Dzyt- 


nary, he pleadeth that in his viſitas 
tion ye dep2ived him as D2dinary, 
whereupon Iſſue is taken, and it is 
found that he depzived him as Pa- 
tron, the Oꝛdinary ſhall have judge⸗ 
ment, koz the dep2ivation is the 
lubſtance of the matter. 1b. 


The Leſſ& Covenants with the 
Leſfſoz, not to cut down any Tres, 
&c, and binds himſelf in a Bond 
of 40. pounds, koꝛ the perfs2mance 
of Covenants, The Leſle cut 


don 10. Trees, the Leſloz bying- 


eth an actiou of debt upon the 
Bond, and aſſigneth a bzeach, that 


the Leſſ cut down 20. Tres; 


whereupon Iſſue is joyned, and t 
Jury finde that the Lell cut down 
ten: Judgment ſhall” be given fo; 
the Plaintiff, fo2 ſufficient matter of 
the Iſſue is found foꝛ the Plaintiff, to 
foxfeit the Bond, Id. 


And this Rule holds in Crimi- 


ed, 


a” een. oo AC 
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ed, oz indiged of Murder, viz; that 
he of malice pzepenſed killed J. 
di- A. pleadeth that he is not guilty 
ta- Modo & forma, pet the Jury may 


ty, F finde. the Defendant guilty of 


s - Pan-flaughter without malice pze- 
da- penſed, becauſe the killing of J. is 
(ts the matter, and malice pzepenſed is 
the but a Circumſtance, Plo. Cow, 
101. | | 


forma, are not of the lſubſtance of 
the Iſſue, but woꝛds of fozm; there 
it ſufficeth , though the Uerdic 
doth not finde the pꝛeciſe Illue. 


As if a man bzing a Writ: of 
Entry in caſu proviſo, of the Aliena⸗ 
tion made by the Tenant in Dower 
to his diſinheritance, and counteth 
of the alfenation made in Fe, and 
the Tenant ſaith, that he did not 
alien in Manner, as the Demandant 


are at Iſſue, and it is found by Uer- 
dick, that the Tenant aliened in 
tail, oꝛ for terme of another mans 
im⸗ life, The Demandant ſhall reco⸗ 
al- D 4 ver, 


169 


Indictment of 
Murder, and 

Verdict findes 
Manſlaughter, 


And gener ally where modo & Mele & forme. 


hath declared, and upon this they Alie nation. 


- 
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ver, yet the alienation was not in 


manner as the Demandant hath de⸗ 
clared. Littleton, Sect. 483. 


Allo if there be Lozd, & Tenant, 
t the Tenant hold of the Loꝛd by fe- 
alty onely, c the Lozd difrain the 
Tenant foz Rent , and the Tenant 
bzingeth a Mit of Treſpas az 
gainſt his Lozd, foz bis Cattel ſo 


Treſpaſs by taken, and the Lozd plead that the 
de Fun © Tenant holds of him by fealty and 
Lord, certain Rent, and foz that Rent be- 


hinde he came to diſtrain, &c, And 
demand Judgement of the zt 
bzought againſt him Quare vi & 
armis, &c, And the other ſaith, that 
he doth not hold of him, in manner 
as he ſuppoſed; and upon this, they 
are at Iſſue. And it is found by Uer- 
dict, that he holdeth of bim bo fe. 
alty onelp, in this cafe fie TTHt 
ſhall abate, and yet ie [oth rot Hol) 
of him, in manner as the Led hath 
ſatd; Fo? the mat ter cf the Iſſue 
is, whether the Tenant holdethc> 
him oꝛ no; fog if he holdeth cf him, 
9 that the Lo2? diſkrain, the 

Te- 


> = aqGc co 
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Tenant f62 other ſervices which he 
ought not to have, yet ſuch TUyit of 
Creſpaſs,Quare vi & armis,&c,doth 
not 1ye againſt the Lozd, but ſhall 
abate, Littleton, Sect. 485. 


Alſo in a Wit of Treſpaſs fo 
Battery,02 foꝛ Gods carried awap; — orgs 
if the Defendant plead not guilty, fendant guihy 
in manner as the Plaintiff ſuppoſe, of che Treſpaſs 
and it is found that the Defendant 2: anorher day 
is guilty in another Town , 92 at ot Place. 
another dap, then the Plaintiff ſup 
poſe, pet he ſhall recover, 


And ſo in many other cafes theſe 
wo2ds, ſcil. in manner as the De- 
mandant or the Plaintiff hath ſuppo- 
ſed, do not make any matter of 
— cf the Iſſue. Littletop. Sect. 
485. | 
And 'tis a Rule, that where the Mole & form: 
Iſe taker, gotthj to the point of the when words of 
zit 02 action, there Modo & forma ſorm. 
- but words of kozm, as in the 
taſes afozeſaid. 
But when a Cellateral point in 2 — 
ea ing is traverſed, as if a Feof- be found by che 
1 | ment Verdi, 
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. ment be alledged by two, and this 
1 5 is traverſed Modo & forma; And 
forma, up in an it is found the Feoffment ek one, 
Indebitatus af- there Modo & forma, is materiall; 
ſumpſit, there Ho if a Feoffment be pleaded by 
me & forma; Oe), and it is traverſed Abſque 
* — boc quod feoff vit, Modo & forma, 
when the acti- upon this Collateral iſſue, Modo & 
on is upon a forma are ſo eflentiall „ US the Jury 
collarcrall Cannot finde a Feoffment wityout 


promiſe. Deed, Co, Littleton, 282. 


But here is a diverſity to be ob- 
ſerved, That albeit the Iſſue be 
upon a Collaterall point, pet ik by 
the finding of part of the Iſſue, it 
thall appear to the Court, that no 
ſuch action Iyeth fo?) the Plaintiff, no 
moze than if the whole had ben 
found, there Modo & forma, are but 
words of kozm, as in the akozeſaid 
caſe of the Lozd and Tenant, - 
plainly appeares; koz it was a 

—_— _ one, whether the Tenant held by 
lies nor aga ing. kealty one ly, oꝛ by fealty and Rent, 
ch: Lord for bccaule ik eit her was true, the Te- 
* diſtraining his nant could have no Treſpaſs, Quare 
Tenant, with- vi & armis againſt the Lo2d in that 
zur Cauſe, : caſe, 
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caſe , by the Statute of Marlbridge. 


(ap. 3. 

Atter the Verdict recozded, the S 
jury cannot vary from it; but be: — — 
loze it is recoꝛ ded, they may vary cheir Verdict, 
from the firſt offer of their Verdict. when it is re- 
and that Verdict which is recoꝛded corded. 
hall ſtand, 1 Inſt, 227, Plo. Com, 
112. 

There is alſo a Verdict given in 
open Court, and a pꝛivy Verdict Or: ria, 
given out of Court , befoze any of and privy 
the Judges of the Court, lo called, Verdi. 
betauſe it ought to be kept ſecret, 
and pꝛivy from each of the parties, 
befo2e it be affirmed in Court. 

Becauſe the Jury may vary from 
their pꝛivate Verdict, as if that find 
foz the Plaintiff, the open Vereict u fur 
may be fox the Dekendant, and this ,,"\ 7 may 
hall fand, and the pꝛivate Verdict privace Ver- 
hall not be deemed a Verdict; fox dis. : 
the Jury are charged openly in 
Court, and in Court their Verdict 


- | ought to be received, and this which 


they pxonounce openly in Court, 
fall be adjudged their Verdict, 


And 


Tryalls per pais. 


And although it is uſuall to take 
the Verdict ſecretly, when the Ju- 
rors are agreed, pet this is not of 
2 +, neceſſity of Law, but of courteſie of 
La fkoꝛ theeaſe of the Jurors , and 

” in this caſe, their ſaying ſhall not 
be their Verdict, till it is openly 

pꝛonounced in the Court; fo2 when 

they come in the Court, the Plaintiff 
ſhäll be demanded, and then map be 
non⸗ſuited: But when they give 
their Verdict ſecretly , the Plaintiff 
$9 not demandable, no; can be then 
non-ſuited, vat he may be non-ſuit- 
ed, when the Verdict of right ought 


to be rendꝛed. Ergo, the fozce is in 


the giving ok the Verdict in the 
Court, and not elſewhere. 


Bro. tit. ver- And alfo in the Court it (elf, if 
. 12, thep pꝛonounce their Verdict, they 
may change it, if they be miſtaken, 
oz it be not full in Law, oz foꝛ ſoine 
other reaſonable cauſe immediately 
pecceived. Therefoze if they may 
vary, and contradict their firſt Ver- 
dict given in open Court. A forciore 
upon better adviſement , they may 
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do ſo when their fürſt Verdict was 
given out sf Court, and they not 
diſcharged ; foz they be in the Cu- 
ſtody of the Bailp, till they be diſ⸗ 
charged in Court, Plo. Com. 211. 
More 33. 


The Jury having once given their urs giall on 
Verdict, although it be imperkea, —— Ver. 
Hall never be \wo2n again upon the di& in the 
ſame Iſſue ( unleſs it be in caſe of ſame cauſe. 


aſſiſe, when tle party is to recover 
by view ok the Jurors), Fut there 


2, part, 210. 


If a Verdict be god in part, and Verdic good 
taught in another part, it (hall? Part. 


| 
| 
? 
4 
* I niuft be a Venue facias de novo, Cro, 
i 
t 
U 


tand in part, and a new Irqueſt ſhall 
e Ie foz the ret, Bio. tit. Verdict. 
19 


Foz the Juties direction in their What permit- 


f Iverdict, greater liberty is permit- re in pleading 
„ ted in pleading. a matter doubt- of i Jurics 


, fall in Law; fo, a Traverſe (foz 
e [this Keaſon ) may te emitted, As 
vin debt zgainftan Exe cutoz, It is 
y lid plea to ſay, Adminiſtration 
r= Iras cemmitted to him, and there» 
e Ive he Gould be named Ac miniſtra- 
tor, 


direction in 
their Verdict. 
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| tor; and not Gxecuto), without tra- 
verſing that he is not Erecutoz; foz 
the lay-people know no difference, 
betwern one adminiſtrating as Ex: 
etutoz, and one adminiffrating as 
Adminiſtratoz, 9 E.4 33. 


Foz this Reaſon likewiſe , the 
ſpeciall matter may be pleaded to- 
gether with the generall Iſſue, &c. 
As that the Obligation put in ſuit, 
was ſealed by him, and delivered to 
A. to keep till certain Indentures 
A Special ven were made between the Plaintiff any 
e ſawn him; bekoꝛe which Indentures 
made. the Plaintiff tok the Obliga- 
tion out of the poſſeſſion of A. ſo is. 
not his Deed, This is god, an?) 
pet by this generall concluſton, the 
matter pzecedent ſhalnot be wav2d ! 
ko? it were perillous to put the ſpe. 
tiall matter in the mouth of Lay- 
people. 9 H. 6.38. 


A Jury 8? Middleſex was dem m. 

Enqueſt by de ) in the Common-Pleas, the firſt 
default. day of the Terme, an? ſame ay: 
yeared, and ſome not, Co that ther? 

yas 
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vas not a full Jury, and neither the 
Defendant , noz his Attozney did 
appear, and theretoze the Plaintiff 
naped, that the Inqueſt might be 
awarded by default; and by the 
winion of Welſh and Dyer, his 
ayer ſhall be granted, and the 
e cuftos Brevium, and all the Pꝛotho⸗ 
. Jutaries ſaid the courſe was ſo ; ko 
the parties are demandable befo2e 
the Jury, and if the Plaintiff nake 
default, he ſhall de non-ſuited, and 
{the Defendant make default, the 
lury hall be awarded by default, 
phether they appear 82 not. Dyer 
265. 
Where an Jrquecſt is taken by 


> a re 


2, tit. Enqueſt in Fitz, he ſhall loſe 
his Eviderces alſo, Bro, Enqueſt 
18 

Det. the Dekendant pleaded a 
Releaſe, and the Plaintiff replyed 
u · Non eſt factum, and at the day of the 
yt Nenire facias , the Defendant made 
xy Þefanlt, and the Inqueſt was taken 
ord Pon his default, and found fo the 
nas De: 


efault . the Defendant ſhall looſe What the De- 


fendant looſes 


is Challenges, and by 28 Aff. p. by his defaul:: 
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When the De- Defendant, foz which the Plaintiff 
fendan may be tk nothing by his Bill; And yet 
8 * if the Plaintiff had payed it, he 
— — might have had the Defendant con- 
qacſt muſt be demned by his default befoze the ta- 
taken upon che king of the Verdict, Et fic vide;folly 
cefault. in le Plaintiff. Bro. Ib. 5. But upon 
ſuc) Releaſe, and default in Treſ⸗ 
paſs, the Enqueſt ſhall be taken by 
default, and the Defendant ſhall not 
be condemned by dekault, though the 
Plaintiff p2ay it, and the reafon is, 
becauſe the debt is certain, and the Wnt 
damages are incertain ia Treſpas, 
Bro. Ib. 3. 

And Finch. fo. 4 9. hath well col. 
tected out of Brooke, that alwayes 
in an Action of Treſpaſs, whatſoe- 
ver the Jiſue be, Releaſe, Juſtifi-J. 
cation, &c. and alſo in Debt, De- 
tinue, Accompt, and the reſt which 
are koꝛ things in certainty, if the 
Iſſue be taken upon a matter in fit 
onelp, as pavment, oz that an Ac- 
quitt ince pleaded in Barr by the 

efendant, was made by Dure:, &c. 
The Jnqueſ: Hall be taken by ae: 
fault , if the Defendant makes 1 

fault; 
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mlt; But in the laſt recited aci- 
n of debt, &c. Ik the Iſſue be 
won the acquittance it ſelf, Ne- 
. Ritaſe, oz 1 matter is Juden 
„Ie Plainti aß pꝛaäp Judgment 
; (pon the Defendants default, if he 
ell, but if he do not pay it, the 
Iucy ball be taken by default, as in 
p nation of Treſpaſs, 
t 
e | The Jury may give a Uerdic Verdict ni: 
„ Without teftimofiy, oz againſt teffi- ry or — 
t huny, when they themſelves have mimanf. 
„ Nonuz ans of the fag. Plo, Com; 
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. 


CAP. NV. 

How tlic jury ougtt to demean 
' theimfelves, whuleſt they con- 
ider of their Verdict; when 

they may cat and drink, when 
not; What miſdemeanor of 
the irs, will make the Verdict 
voyd ; Evidence given them, 
when they are gone from the 
Barr, ſpoyls their Verdict: 
For what the Court may fine 
them, and where the Juſtices 
may carry them in Carts, till 
they agree of their Verdict. 7 
A Amendment offered by the 
the Jury. 5 


urors ouekt There is a Maxime, and an ald 

5 cat 2 1883 by the Law, that theI*< 

er ink. uy ſhall not eat, no; dzink, akte 

thewhe Sworn, till they have given n 

their Verdict, without the aſſent and ure 

Licence of the juftices; and that if nil 
0} 


F ELCEFITETY 
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mo by the Law, koz eſchewing 
divers inconvenienci:s , that 
might follow thereupon ; any that 
: if they ould eat oz 
ink, at the Coſts of the parties; 
and therefs1e if they do ſo, it map 
laid in arreſt of Juvgment; 


n | But with the allent of the Jufi- 
(ts, they may both eat aud dzink; as 
(any of the Jurors fall ſick, befoze 
they be agred of their Verdict, ſa 
ſvn that he map not commune of 
the Verdict, then by the alſent of the 
Infkices, he map have meat 92 
hink, and alſo ſuch other things 
ces Nis be neceſſary foz him: and his fel- 


+ 
af + 


till Jlowes alſo at their own coſts, o; at For by affen 
ict. 11. indifferent Coffs of the parties, * the parties 


Ind if the Caſe ſo happen, that the 
a{p{jury can in no wiſe agr& in their 
theſYerdit ; ax if one of the Jurors 
ktermoweth in his own Conſciente, the 
wen bing to be kalſe, whtch the other 
and Jurors affirm ta be true, and fo he 

0} 2 2 a kal 


Itter fo agr&, 62 by the aGeut of ar 
bY fike Juntices, may both eat 02 dzink: 25 


may eat 


ink. Ir. 
1 


1 
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a falſe Uerdict , and this appeareth 

ts the Juſtices by Examination, the 

Juſtices may in ſuch caſe, ſuffer the 

Jury to have both meat and dzink 

foz a time, to \& whether they will 

agrer. And if they will in no wiſe 

agree, the Juſtices may take ſuch 

oder in the matter, as ſhall ſ@m 

to the. mb their diſcretion, to ſtand 

with reaſon and conſcience, by - 0 

New Inqueſt war ding of a new Inqueſt, and by Ile 
_—_— me ſettfng fine upon them, that they 

6"**- (hall finde in default, oz otherwiſe 

as they ſhall think beſt, by their diſ- 

cretior; like as they may do, if one 
of the Jury die befo2e the Uer dia, 

&c. D. and Student. 158. | 


þ — 4 =” OT i Ty Pe .T ac 


Where, if the Ik the Jury after their Evidence 
Jury car er given unta them at the Barre, do 
<riok, it ſhall at their own Charges eat 82 dzink, 
38, nd either befoze 02 after they be agred fr; 
where oncly Dn their Uerdict, it is unable, but 
fincable, it (hall not avoid the Uer dig; But . 
if befoze they be agred on their 

Gierdic, they eat oz dzink at the 

charge of the Plaintiff, if the Aer dia 

be given (82 him, it ſhall W the in 

L 
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ch woyd the Uerdid. 1 In, 228. 


ndF To give the Jury money, makes 
&- heir Verdict voyd by two Juſtices. 
by een. 1 part 18. ; 

er It the Phintiff after Evidence 
ſe Friven, and the Jury departed from 
iſ- Ice Barr, 02 any fo him, do deliver 


n JTue, oz any Evidence, 02 any 
ler owle touching the matter in Il 
ne, weich was not given in Evi⸗ 
Pence, it ſhall avoid the Verdict, if 
t be found fo2 the Plainciff, but not 
it be found fo2 the Nefendant , Et 
© converſo, But if the Jury car: 
away any Uriting unſealed, 
Which was given in Evidence in 
pen Court, this chall not avoid 
ia heir Verdict, albeit they ſhoulv not 
ve carried it with them, Ib. 


Uer dict: But if it be given fo: the 
Defendant, it hall not avoid it; Et 
be be e converſo. But if after they be 
ik F agr ed on their Uer dig, they eat oꝛ 
il I dzink at the charge of him, fo2 
ſe whom they do paſle , it all not 


Þ 3 5 


What deli- 
vered to the 
„, 0 Jury after E- 
ne ny Letter from the Plaintiff, to any vidence, all 


if, f the Jury, concerning the matter woid their 


Verdict. 
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By the Law of England, a Jury 
owt 

— whs after their Evidence — upon the 
kept by the Jute, ought to be kept together, in 
Baylif. ſome convenient place, without 
meat oz dzink, fire oz Candle, 
(which ſome Books call an impzi. 
ſonment ) and without ſpeech with 
When they any, unleſs it be the Bayliff, and 
may ear and with him onely, if they be agred, 
Sink. ::9 After they be agr ed, they may in 
Common. Cauſes betwep party, and party, 
mealch, 74, Live à Verdict, and if the Court be 
; ' riſen, give a pꝛivy Verdict before 
any of the Judges of the Court, and 
then they may eat and dzink, and 
Where there the next mozning in open Court. 
can be no pri- they may either akũrm: oꝛ alter their 
vy Verdi, pꝛivp Verdi, and that which is 
| given in Court Hall tand. But 
incriminall caſes of life oꝛ mem- 
ber, the Jury can give no pꝛivy Ver- 
dict, but they mu give it openly it 

Court, Ib. 


Where he Feithet can a Jury wozu ar 
Jury cannot charged in caſe of life, 02 member 


diſcharged ; | | 
be 85er be diſcharged by the Conrt, 02 an) 
l 


other, but they ought to give a Ver | 


_- 
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dict. And the Ring cannst be non The King can- 
ſuit, fo2 he is in Judgment of Law vc be doafuk. 


ever p2eſent in Court, but a com- 
mon perſon may be nonſuit. And in 
civill actions, the Juftices upon 
cauſe, may diſcharge the Jury, Br. 
Enqueſt, 68. 47. 39. &c. 


In Hillary Terme, Sexto H. S. Ro- 
tulo 358. It was alledged in arreſt 
of the Verdict at the Niſi prius, that 


by the Jurors had eat and dzunk, And 


upon Examination, it was found, 
that they had firſt agreed; and that 
returning fo give their Verdict, 
they ſaw Rede Chief Juſtice in the 
way, going ta fee a fray, and they 
followed him, Et in veniendo vide- 
runc cyplum, & inde biberunt. And 
fo2 this, every one ok them was ft- 


ned 40d; And tie Plaintiff had jutoti Ge: 


„Judgment upon the Gerdig. Dyer 


37. 7 
And Dyer 218. At the Niſi prius, 

I the lury after their charge given. re- 
un turned and ſaid, that they were all 
1 agred except one, who had eat a 
'J Pear, and drunk a dranght of Ale, 
P 4 {02 
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Jurors at the fo2 which he would not agree ; And 

Nig price, at the Requeſt of the Plainciff, the 

fined in bank, Jurp was (ent back again, and 

jor eating | found the Iſſue fo2 the Pluintiff. 

Talg Alc And the matter afo2eſaid being ex⸗ 

==> ©  amfned by the Oath of the Juroꝛs 
Seperatim. and the Bayliff who kept 
them, aud found true, the offender 
was committed, and after wards 
found Surcty fo2 his Fine. Si, &c. 
And Ficxherbere, the then Tultice of 
Aſſiſe, gave him day in bancs, &c, 
at which day a Fine of 2c s. was 
there aſſeſſed. Erquead Ball: Cutis 
aviſare vule, 


Jn treſpaſs by Mounſon againft 


Weſt, the Jury was charged, and 

Evidence given, and the Jurozs 

being retired into a Houſe, fo? to 

* My F conſider of their Cvidence, they re- 
Pius aber mate ed there a long time without 
em. concluding any thing, and the Df- 
4 ficers of the Court who attenved 
them, ſ@ing their delay, ſearched 

the Juro2s, if they had any thing 

about them to cat; upon which 

fearch it wag found, that m_ 

then 
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them had Figgs, and others Pippint, 
fo2 which the next day , the matter 
was moved to the Court, and the 
Juro2s were examined upon Datht 
And two of them did confeſs, that 
they had eaten Figgs befoze they had 
agreed of their Ker dic, and th2& 
other of them confefſed, that they 
had Pippias, but did not eat of 
them; and that they did it wit out 
the knowledge oz will of any of 
the parties, And afterwards tie 
Court ſet a fineof 5 J. upon each 
of them which had eaten, and uf on 
the others which had not eaten 
428, But upon great advice and 
conſi der ation han, and conference 
with the reſt of the Judges, tte 
Ver dig was held to be god. Not- 
wit hſtanding the ſaid miſdemeanoz. 


Leon. 1. part 133: 


And ſee the Book of Entries, 25 I, ined f. 
The Juro2s after they went from — Riifins 
the Barr, ad ſeipſos, of their Ner- and Dares, 


dia to a” viſe , Comederunt quaſdam 
ſpecies, ſcil. Raiſins, Dates, &c. at 
their own Colts, as well ** as 
4 | after 
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after they were agreed of their 
Uerdic, And the Juro2s were com. 
mitted ts p2iſon, but their Ger dia 
was god although the Ger dic was 
given againſt the King. 


In Ejectione firme, it was found 

— foal koz the Defendant, thz& of the Ju- 
meats, c. 1028 had Sweet-meats in their 
about them, Pocket, and thoſe thzœ were fo) 
though they the Plaintiff, untill th:y were 
. ſearched, and the Sweer-mears found, 
Com. 519, and then did agree with the other 
Oac face, and nine, and gave Gerdi koz the De⸗ 
impriſon:d for fendant, Jt was the O pinion of 
having Sug'- the Juſtices , that whether they eat 
_ — o2 not. t ey were finable fo2 having 
in, of the Sw-er-mears with them, foz 
| that is a very great miſdemeans2, 


Godbolr 353. 


0 Aſſiſe. Placito 11. The Ju- 
Jarors camel. ichs laid, that if the Jurozs will 
not acre in their Aer dig, the Ju⸗ 
ſtices may carry them in a Cart 
along with them, till they are 
agreed. 


The 


me 9 oO Kere a? a cy. > a. —_ —— EY 


—” a cy 2 oo 4 
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The Jury were gone from the 

Barr, to confer of their Uer dia, 

and one of the Mitneſſes bekoze 

[wo2n on the Defendants part, was The ſame Evi- 

called by the Jurozs, and he reti- «cc given to 

ted again his Evidence to them, and e Jug ares 

after they gave their Uer dia fog fel che Barr, 

the Defendant, And complaint bes fpoils che Ver⸗ 


ing made ts the Judge of the Al- dict. 
fiſes of this miſdemeans}, he era- 


mined the Enqueſt, who confeſſey 
all the matter, and that the Evi⸗ 
dence was the fame in effec, that 
was given befoze, Et non alia nec 
diverſa. And this matter being re- 
turned by the Poſtea, the Opinion 
of the Court was, that the Uerdic 
was not god, and a Venice facits de 
novo was awarded, Cro, laſt part, 
189. : 

The Plaintiff delivered an el⸗ Eſcrewle deli- 
crow! to a Juro2 impanelled, befoze ere a Ju- 
he was Cwo2n , who afterwards be. 7072 fore he 
ing ſwo2n, and gone with the Tury ;;,,e, the ver. 
from the Barr, to conſi der of the gia, | 
Uer dia, ewe» the ſame E{crowle 
to hi⸗ Companions, who feund fox 


the Plaintiff, Che Piniſter who 
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kept the Enqueſf, infozmed the 
Court hereof, and the Jury being 
examined, confeiſed the matter a- 
fozeſaid , upon which Judgement 
was ſtaped; fs2 after the Jury are 
Cwo2n, they ought not to ſœ, noz 
cacry with them any other Evi⸗ 
dente, but what was delivered to 
them by the Court: Afterwards 
the Plaintiff Caid, that the Eſcrow! 
pꝛoved the ſame Evidence, which 
was givea to them at Barr by him; 
wherefo:e it wis not ſo bad, as ik it 
had been new Evidence not given 
bekoze: Sed non allocatur, 11 H. 4. 


17. 
Churck-Book Paſche 38 Eliz. Intet Vicary et Far- 
deliveredre che thing, at the Niſi prius. The Iſſue 


Jury, a& of 


Courr, 


was about Nen-age, and two 
Church-Bwoks were given in Evi- 
dence, one whereof was delirered 
to the Jury in Court, by the aflent 
of parties, and afterwards,the other 
was delivered to the Jurp out of 
the Court by the Dolicitoz of the 
Plaintiff, without the afſent of the 
Court, and a Uervict fo2 the Plain- 
ug, and this was indozſed on the 
Poſtes; 
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Poſtea; The Queſtion was, whe- 
ther this ſhould make the Uerdict 
void oz no, fo2 the Juſtices differed 
in opinion, Popham and Gawdy, that 
it ſhould not ; Fenner and Clench, 
that it ſhould ; the Negative Ju- 
ſtices gave theſe Reaſons, That 
the Book was delivered in Evi- 
dence in the Court, and ſo the other 
party might anſwer to it, and that 
the Court had inkoꝛ med the Jury of 
the validity thereof, how farr they 
were to believe it, with many other 
Reaſons: But the Affirmative 
was urged, becauſe there might be 
ſome matter in this Bak, to in⸗ 
duce them otherwiſe than was in- 
tended befoze, and becauſe it was 
delivered on his part, foz whom 
the Uerdig paſſed, without the 
Courts aſſent ; pet one Bonk (ſcil. 
Cro. laſt part 411.) tells us, Judge- 
ment was after wards given fo2 the 
Plaintiff ; ſœ Mores Repo ts 452. 


The K ks differ; fo2 Cro. makes Copgder the 
Clinch give his opinion fo2 the Reaſons in the 
Uer dig. But More bzings him on former caſes. 


the other ſide, which F conceive is 
trueſt ; 
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trueff ; and foz my part, J know 
no reaſon, why koiſting of Evidence 


to the Yury out of Court, coul 
have any favour at all. 


Hill, 40 Eliz. Rot. 847. In arreſt [02 

Fſcrowle from of Judgment after Ger did, it was | 
dne whe was alledged, that a Juroꝛ delivered to Ju 
no paty, his Com panions, an Eſcrowle foz 
Evidence to them , which was not 

given in E vidente at the Tryall, Ju 

and adju nge no cauſe ts arreſt [3 
Judgment, unleſs it had ben re: 

ceived from one of the parties; ür 


which did not appear, More 546. 


Jn ã Mit of Erroꝛz, the firſt 
Etroꝛ aſſigneo was, that Termins 
Trin. twelve Jurs2s, and no mo2e, |__ 
ri adjourn» did appear: This ex aſſenſu par- | 
rium, Was adjourned untill Craſtino 
Animar, on which day, two others 
came in and were (wo2n, being of 
the firſt. Pannel. 


The Court all clear of opinton, 


that this is no erroz , this being 
god 
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cod enough , they being all to be 
ce falled again. Leon, 3. pare 38. 


Tf a Juroꝛ 27. after he is Jer 9: 
worn, he. Wall. be. fined and im⸗ * * 

& [02iſoned , and by aſſent of parties, 

as mot her Furo2 may be [wezn. Bro, 

to [Jurors 46. lib. 5, 40. 


of | Tf a man be non-ſnited affer the 
l, Jury is ready fo give their Uerdic, 
eft ſthe Court may cauſe the Amerce- 
e: ment of the Plaintiff to be p2eſent- 
fp offered by the Jurozs, l1,8.39. 
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CAP. XV. 


What puniſhment the Law 
hath provided for jurors of- 
fending; as taking reward 
to give their Verdict. Of En- 
braceors, Decies tantum. At- 
taint: ſeveral fines on Jurors, 
What Iſſues they forfeit, aud 
of Judgement for ſtriking 2 
Juror in Feſftminfter. 


Du have already heard how the 

Court may fine the Turoꝛs fox 
their mildemeanozs in giving up 
their Ue:dit, J will pꝛoccd in 
chewing what puniſhments they are 
lyable unto, if they neglea their 
duty; and doubtleſs, no men have 
moge heb of knowing what penal: 
ties the Lawinflics on their offen- 
bes, then common Jurozs, * — 

e 


= 


1 


| 


* J= . 
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often; being pꝛeingaged with fa- 
vour to the Plaintiff, oz malice a- 
gainſt the Detenvant, Et fic e con- 
yerſo; dz with common Intereſt, 
as they tall it) where Tythes oz 
ommons are in queſtion, will nei⸗ 
ther hearken to their Evidence, noz 
direction of the Judge, But fub-. 
vert the whole dzift of th {Come 


he Aer er bus, wes the fa 


2 committed , th the 21 that 
they knowing molt of the fait may 
conſequently give the bet Uerdid; 
pet contrarywiſe, Juroꝛs which live 
neareſt, do now a dayes, moſt com⸗ 


N com 


befr Give - 


—— — —— — — 
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tie Law hath pꝛovided moge ſevere | 3: 
puniſhments againſt Juries, then 

againſt any other offen doz whatſs- 

ever; as well knowing that corrup-· | C 
cio optimi eſt peſñhma: And. common [02 
Jur92s generally have nothing 
to yo. with this verſe, Oderunt 
peccate boni, virtutisamore , There« 
koze tis fit they ſhould. be cou-JE 
cerned, in the next, Oderunt pec · ch 
care mali, formidine pœnr; where · fu 
koze the deſcription. of what this w 
pœni is, ſhall be the concluſion, ol ſu 


this Treatiſe. lh 
ien te — 
1 3 Ith 
Ik any Iuro2 take a reward te 
Ireen ® give his Uerdic, and be thereof at. 
rewards, » Tainted, ät the ſuit of other than & 
the OR maketh fine, he which J 
ſueth hall have half the fine, and if| gi 
any of the parties to the Plea, bꝛing 
Vis Action againf ſuch Juror, he 
ſhall recover his damages. And the 
fm ſo attainted ſhall have impzi- |-- 


mment fo} one year, which impꝛi⸗ 2 
ument ſhall not be pardoned fo: 
p — 


W \ 
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any fine , this is by the Statute of 
ere 34 E. 3. cap. 8. 
hen | | 
ls. 5 E. 3. ca, 10. It is acco2 Bed; Spall ace ſeryi 
up- That if any Juror in Aſliſes, Juries of 45y ocher 
uon [02 Enqueſts, take of the one party, Iaqueſt. 
ing $02 of the other, and be thereof duly 
unt Jattainted , That hereafter he ſhall 
re. not be put in any Aſſiſes; Juries oz 
ou- jEnqueſts; and nevertheleſs, he 
ec-[{hall ve commanded to pꝛiſon, and Impriſoned 
rt: [further ranſomed at te Kings aud ranſemedi 
his will. And the Juſtices befoze whom (chat is) fines, 
ol [ſuch Aſliſes; Juries and Enqueſts, 
ſhall palle , ſhall have power to en- 
quire and determine accozding to 
this Statute, 5 
fo 
ate] A man would think That theſe 
an Statutes ſhould have frighted any 
ich Juroz from taking Rewards to 
if | give his Aer dig. But 
ug] 6 
he | -----Qpid non morralia pectota cogis, 
he. Auti facra fames ? 


247 


u- | 
i- Os cacred is this love of money, 
02 D > bhat 


1 
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t 
&- 


x 


1 
* 


Decies tantum: 


— — — e oO EO AY Ae 
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that Conſcience her. ſelf mult vail 
to it, and not and in competition 


ar 
te 


with ſuchallurements: wherefoze ft 
fu 
02 
ſa 


the Law did redduble its foꝛce: nap 
moꝛe, pꝛoduced a Decies tantum, (cif, 
That 4 Juroz taking reward to 
give vie Mer dig, ſhall pap ten times 
ſo wich, as he hath taken; which 


forfeiture; my thiuks, ſhould make he 


even thoſe who love monesd beſt, rt- 
fuſe to te mony upon ſuch an ac: 
o6Unt; *becatife it is 1tke a Canker 
in rheir @ffates,- vep2iving them in 
the ens of ten times moze then 
it Hdd&kf; for which, hear the 
Statute 38 E. 3. cap, 12. a 


Item, As to the Article ok Ju⸗ 
ros, in the 2 4ch var, it is afſented 
and fopned tv the ſame, that if any 
Juro2s in Alſiſes \wo2», and other 
Enqtefs to be taken between the 
King and party, 62 party and par- 
ty, do any thing t:ke by them oz 
other ok the party, Plaintiff oz 
Defendant, to give their Uer dic, 
any 


ail 
ion 
020 
ap 
Il, 
to 
nts 
trh 
Akt 
rt. 
a 
ker 
in 
hen 
the 


u- 
ted 
my 
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ar- 
02 


020 f 
IL 
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ind thereof be attainted by pꝛoceſs 
contained in the ſame Article, be it 
at the Cuit of the party that will 


ſus fo himſelf, oz foz the King, S=braceey 


02 any other perſon, every of the 
ſaid Juro2s, ſhall pay ten times ag 
much as he hath taken, And he 
that will ſue , ſhall have the one 
half, and the Ring the other half, 
And that all Embꝛateozs, that 
bzing oz pꝛocure ſuch Enqueſts in 
the Country, to take gain oz p26fit, 
ſhall be puniſhed in the ſame maſt» 
ner and fozm as the Jurozs. And 
if the Juroz oz Embzaceo ſo at- 
tainted, have not whereof to make 
gr, in the manner aforeſaid , he 
Hall have the impziſonment of one 
year : And the intent of the King, 
of Szeat men, and of the Com- 
mons is, That no Julkice , 92 other 
Miniſter, Gall enquire of office, 
upon any of the points of this Ar⸗ 
ticle, but onelp at the Suit ak the 
party, oz of other, as afoze is 
aid. 


2 3 Upon 
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Upon which Statute, there fs a 

zit called a Decies tantum; and 

who will, may bing it, fox it is a 

popular Action and lies (as you ſi) 

where any of the Juro2s, after he 

is worn, taketh of one party, oꝛ of 

LE the other, oꝛ of both (and then he is 
Ambidexttr. called an Ambidexter) any reward 
to give his Uerdic, &c. And it 


Faith. But for 


my part, 1 7028 and Embyaceozs, although 


miſtaken, for and although the Jury give noUer- 
the Statute dict, oz à true Uerdic, But it doth 
— * bis not lie agai it an Embꝛateoꝛ, if he 
raking money; taketh no money, and imbꝛates, 02 
and in my opi- faketh money, and doth not em- 
nion, the caſe byace, Se Bro. Tir, Decies rar:tum 


of 37 H. 6. 13. x 
? fall again 13. and F. N. Br, 171. 
Im. 


Imbraccor, An Imbraceor, is he that pꝛotures 
uy th? Jurors in the Country, to take 


gain 02 p2ofit, oꝛ comes to the Barr 


with the party , and ſpeaks in the 
matter, oz ffands there to ſurvey 
the Jury, &c. 02 to rut them in fear, 
92 ſolicits them to find on the 7 

: de 


IT Br. may be b2ought againſt all the Ju- P 
thiak be is they take ſ:verall ſums of money: 1 
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fide oz other; and this Fellow 
doaks his Embracery, under pꝛe ; 
tence of labouring the Jurors to ap- 
pear, and to do their Conſctence ; 
And thus the Atturneys in the 
Country, often take upon them to 
do, and many times put in a woꝛd 2 
02 two foz their Clyents ; which rale 
p2acice deſerves the moſt ſevere | 
puniſhment , next to their getting 

the Sheriff to return ſuch and ſuch 

in the Jury; which they, having 

ben Unver-Sheriffs themſelves, 

and ſo agree with one another, are 

moſt expert at. | 


But Counſellozs at Law, may @,,,c.11ow 
plead fo2 their money at the Barr-; 
But they muſk not labour the Jury 
pꝛivately, and if they take money 
fo2 tits, they are Imbraceors. F. N. 
6, 171. 


So much doth the Law hate that pined for ca. 
Jurors ſhould pꝛivately take money king money 
(02 their Uer dick. That certain afier their 
Jurors were fined. ko; taking money ri. 
after their Aer dic, though there 

2 4 was 
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| was no pꝛeingagement koz it; 
39 Aſſiſe. p. 19. . 


A Jurot was challenged, and ſiy 

other Iurots were [woꝛzn to try the 

Challenge, who found him inditke⸗ 

jury fined for rent, and thereupon the Iury was 
departing demanded, but did not appear; foz 
when he was which default, he was fined the va- 
challenged. 1ye of his Lands fo? a year ; and 
the other Iurors inquired of the va: 

lue, &c. although the other party 

then would have challenged him ra 

when he was demanded, lo that he | or 

might have ben treit. But the | E! 

Court would not admit this, be. lie 

cauſe then the King would have R. 

loft his Fine. 36 H. 6. 27. lit 


Juror adjourn- Tf a Iutor appear, and is adisuzn⸗ 

ed upon pain. ed upon pain, and makes default, in (| 
this Caſ?, becauſe he ſhall be fined ag 
to the value of his Land per annum, | vi 
thi: hall be inquired by his Com- 1 '6& 
panions of the Jury, becauſe the 
Curt knowes not the valne of his] T. 
Land, li. 8. 41. de 


2 
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A Verdict was taken from the Fuel fer yivs 
Fou man of the Jury, to which due ing a Veriig 
uf them did not Allent, and dama⸗ before the) 
res alleſſed to 20 f, in treſpaſs and vere agreed, 
e 8 allault,; and afterwards, every one 
„ok the 11, Were fined, for givir 
their Ger dict, befoze they were a 
urid. 40 Aſſiſe 10. i 


Where «Jury Ne 

i: Fine joyutly impoſed on them, is rue p. 
not legall, but they muff be ſeve- — 2 
m | rally fined, becauſe the offence of 
ze | one, is not the offence of another, 
he | Et nemo debet puniti pro alienĩ de- 
e- liko; Foz then it might be ſaid, 
de Rutilius fecit, mmilius plectitur. 

lib. 11. 42. 


A man ſtroke a Juror at Weltm, 1 
(fitting in the Court) who paſſed punthment 
againſt him, and he was thereof in- for drag 


v, dicted, and arraigned at the Kings * Juror. 
Suit, and attainted, his judgment 
was, that he ſhould go to the 
Tower, and ſtay there in pꝛiſon, all 
dayes of his life, and that his right 
hand ſhould be. cut of, and his 
| N. Lands 


Wars. 


' Lakds tetzed into the Rings hands 
41 Aſſiſe. p. 25. and now dur Juror 
ies what punichment it is to ſtrike 
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1; tn the fart of the Court. Let 
im hold his hands from others 
— the ſame Judgment light on 
By the Statute of 27 Eliz. cap.6. 
It is Enacted, that upon every firt 
Wit of Habeas Corpora, op Diſtrin- 
gas, with a Niſi prius. 10 s. "ſhall be 
returned in Illues, upon every per- 
ſon impannelled, and upon the ſe⸗ 
cond zit 20 s. and upon the 3d, | c; 
30s. And upon every Wait that | v 
hall be further awarded totryany | 1 
Iſſue, to double the Jſſues Laff, a- | (x 
koze ſpecified, untill afull Jury be g 


wozn. 

But if the Under Sheriff,8cc,teturn 
a Juror ſummoned, who in truth 
was not legally ſummoned, x there- 
foze doth not appear, and ſo loſeth 
Alltes , the Under-Sheriff ſhall 
pay him double the value of the 
Illues loff, Oer the Statutes of 
35 8.8.6. and the 2 E. 6. 32. 


And note, the Law hath been ſo f y, 
| careful 
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careful to puniſh all offenders, who 
would endeavour to byaſs, and coz⸗ 
rupt the Turp; and to punich the 
Juries themſelves , if they receive 
money to give their Aer dia, oꝛ any 
otherwiſe pꝛe⸗ ingage themſelves to 
any of the parties; All which is to 
the end, that a true and honeſt Uer- 
dict may be given: What puniſh- 
ment hall that Jury have, which 
gives a falſe Aer dia 


Such a puniſhment , that (as 1 
laid befoze ) in civill Cauſes it is 
without example: and ſurely, if 
the Turors did bear it in their minds, 
their UGerdicts would be alwayes 
grounded upon their Evidence; and 


nat upon their own Intereſts, oꝛ any 


partiality to cither ok the parties. 


cQheref:2e if the Iurors give a 
falſe Aer dig (which is perjury of 
the higteſt degree ) upon an Iſſue 
jopned between the parties in any 
Court of Necozd, and jndgement 
thereupon, The party grieved, map 


bzing his Wait of Attaint, in the Atrainr. 


Kings 


+= "gg in 
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Kings-Bench, 02 Common-Pleas; up. 
on which, 24. of the beſt men in the 
County are to bet he Iucors, who are 
to hear the ſame Evidence which 
was given ts the Petite Jury , and 
as much as can be bzought in affir- 
mance of the Uervia, but no other ſche 
againſt it. And if theſe 24. (who sz 
art called the Grand lurp) finde it | 
a falſe Aer dia; then followeth this th 
terrible and heavy judgement , at ſthe 
Common Law , upon the Petite 
Iury. 
1. That they ſhall loſe liberam Mi 
legem foz ever, that is, they ſhall be 
lo infamous, as they ſhall never be | 
received to be a Witneſs, oꝛ of any af 


Jury. 12. 
2. That they ſhall fozfeit all Nic 
their Gods and Chattels, her 


2. That their Lands and Tene- jury 
ments ſhall be taken into the Kings 
hands. 

4+ That their Wives and Chil- tap. 
dꝛen ſhall be thꝛown out of dw2s, nen 
5+ That their Douſes ſhall beMtt: 
raled and thzown down, vt a 


5. That 
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6, That their Tres ſhall be 
wted up, 

7. That their Weadow-g2ounds 
ſhall be plowed up, 

8. That their bodies ſhall be 
aſt into the Goal, and the party 
ſhall be reſtozed to all that he loſt, 
by reaſon of the unjuſt Uer did. So 
odious is perjury in this Caſe, in 
is the eye of the Commou-Law: And 
at [the ſeverity of this puniſhment , is 
te |to this end, Ut parna ad paucos, me- 
a8 ad emnes perveniat ; fo2 there is 
m |Mifericordia puniens, and there is 
be Crudelitas parcens. And ſ@ing all 
be Tx pals ak reall, perſonal, and mixt 
ny [actions , depend upon the Oath ok 

12, men, pzudent Antiquity in- 
all [flicted this ſerere puniſhment upon 
hem, ik they were attainted ok per⸗ 
ne · Jury, 1 Inſt. 294, 
8 
: But now by the Stat. of 23 H.8. 
gil- ap. 3. The ſeverity of this puniſh- 
. ment is moderated, if the Wit of 
de tt aint be gende Apan that 
Statute, 


b 


hat . Put 


Fo great infamy, would not, upo 
His Dath, declare the truth - 
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But the party grieved , may at 
his Election, either bzing his Weir 
of Attaint at the Common-Law, oz 
upon that Statute. Mherekoze 
let the Iurot expect the greateſt pun⸗ 
ich ment, when he offenys, 3 Inſt. 163. 
222. | 
And ſo l tonclude with the wozds 
of Forteſcue, Quis tunc (etſi imme 
mot ſalutis animæ ſax fuetit) non for. 
midine tantæ pœnæ, & verecundia 
tamæ infamiz , veritatem non diceretſ 
fic Juratus? 

ho then, though he regard not 
his Souls health, pet koz fear of (os 
great puniſhment, and fo2 ſhame o 


